_ mi oil 


The Journal of Capital Management 


NEW WAGE-PRICE POLICY 


PROFITS FROM PUBLIC SERVICE 
Staff Study 


INSURAN CE FOR PROFIT-SHARING TRUSTS 
F. P. McGuire 


ENCOURAGING SMALL ESTATES 
R. E. MacDougall 


TRUSTEE’S DEALINGS WITH AFFILIATE : 
Bernard Schwarts 


Prisoners of Business War 
Revision of Canada’s Taxes 
Trends in Estate Planning 





New York Escrows 

If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 

For over fifty years, we have been closing real estate contracts 
for our clients and have acquired the necessary experience 
to solve the various difficulties that ofttimes arise in connection 
with real estate. | 


Title Guarantee and Trust Company 


176 Broapway \ 175 REMSEN STREET 
BRooKLYN 


Fiduciary Service 
in New York State 


With over three-quarters of a cen- 

tury of continuous fiduciary experi- 
A. Augustus Low ence in New York State, we are glad 
Edwin P. Maynard I to extend to banks and trust com- 
George V. McLaughlin Wf panies in other states full co-opera- 
Joseph Michaols, Jr. . KT, tion in the handling of estate and 
aes eae BS ASI) Ne trust problems of their clients re- 


quiring special attention in this state, 


BROOKLYN TRUST 
COMPANY 


' “war 25 Offices in 3 Seat 
177 Montague St.—Brooklyn Greater New York Qa 7 
New York Office—26 Broad St. 


Member New York Clearing House Association 





Here is 

respons 
activities- 
time prove 


ible for the 
re is § 


di 


> 
LAW BEP o 

WASHINGTON 4 

UNS BLOG. 


Bouse} 


cuicase ‘ 
214 N- MICHIGAN ave- 


ew YORK J 
17 orate BLDG. 


Nor nee 
— 
—~ 
Se nee! 
ae 
wet 
~~ 
od i 
wt ne eee ee 
See aS OES Uae ae ae 
aa wel eee = et age el el 
— POLLO Respite 
—_— . Arenal 
' eet ae uP Nee 
NP alt 
RR 
a ee Rs Se 
- Pe 
ae ae Neder Neat 
r Ne ee ee ee 
” a al nal ™ 
, petal oer 
edie Noel er 
eee 
el me 

ad 





TRUSTS and ESTATES—November 1945 


Editor's Easy Chair 
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Understanding 


a 


Institutional 


Requirements 


We offer to institu- 
tions the results of 
years of experience in 
helping to meet the 
special requirements of 
this type of investor. 


Because of our nation- 
wide facilities and 
knowledge of compar- 
able security values and 
markets, our Institu- 
tional Department is 
utilized by many organ- 
izations in all parts of 


the country. 


We cordially invite you 
to take advantage of 


these services. 


MERRILL LYNCH, 
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In which we present pertinent 
observations and information in 
letters received from our readers. 


PROFIT SHARING DISTRIBUTIONS 


As a read P.S. 53 (reported in October is- 
sue, page 322), this ruling merely recognizes, 
so far as profit-sharing plans are concerned, 
the recent relaxation of salary controls. These 
controls affected distributions by profit-shar- 
ing plans created after October 2, 1942, other 
than benefits payable only on the death, re- 
tirement, sickness or disability of the em- 
ployee. Generally speaking, salary stabiliza- 
tion approval was given only where the plan 
postponed the first distribution of other bene- 
fits for at least ten years and required the sub- 
sequent distributions to be spread over a pe- 
riod of at least ten years. Presumably the 
many profit-sharing plans adopted after Octo- 
ber 2, 1942, have provided for distributions 
over such a period of time. 

Now that salary stabilization controls have 
been relaxed to the extent permitted by Exe- 
cutive Order No. 9599 issued by the President 
on August 18, 1945, plans may be amended to 
provide for earlier distributions of benefits. 

Undoubtedly, all profit-sharing plans should 
be reviewed to determine whether amendments 
providing for earlier distributions should be 
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made. In this connection, among the points to 
be considered are the effect on employee turn- 
over of any amendment, whether the employer 
would find it necessary to sooner institute an- 
other plan, and the tax effect on the employees 
of accelerating payments under the high rates 
likely to prevail during the immediate future. 


As salary stabilization requirements had 
nothing to do with the qualification of a plan 
under Section 165 of the Internal Revenue 
Code, approval by the Commissioner of any 
amendment merely accelerating distributions 
is not required, but a word of caution is in- 
serted in P.S. 53 to the effect that “provisions 
Ww for lump sum payments which effect a liquida- 
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EDITOR’S EASY CHAIR— 


tion of a trust and cause termination of the 
plan may result in retroactive disqualification 
of the plan and a finding that the trust was 
not at any time entitled to exemption under 
Section 165(a) of the Code, as amended.” 
JOHN W. DRYE, JR., 
Attorney at Law 
New York, N. Y. 


PICTURESQUE 


I got a chance to read the article by Allen 
Crawford (Economic Doctors—Or Under- 
takers, Oct. issue) yesterday and was much 
impressed with it. Not only are the ideas 
sound but I like the picturesque way they are 
expressed. 

ERIC HAASE, 
Ass’n of National Advertisers, Inc. 
New York, N. Y. 


INSTRUCTIVE SERIES 


The series of articles of which “The Modern 
Corporate Report” (Aug. issue) is one has 
been very interesting and instructive. You are 
to be congratulated on the good work being 
done. 

D. RICHARD YOUNG, 
National City Bank 
New York, N. Y. 


BETTER REPORTING 


I have heard some very favorable comments 
on your recent survey of corporate reports, 
and am glad to have another publication multi- 
plying the effort to encourage corporations to 
do a better job in their annual reporting. 

WESTON SMITH, 
Financial World 
New York, N. Y. 


USEFUL FOR ANNUAL REPORTS 


We have been very much interested in all 
of your articles on annual reports, and espe- 
cially in the one presented in the August 
issue. We are, naturally, anxious to improve 
our reports to stockholders, and the work you 
have been doing in gathering material on the 
type of information which the stockholders 
prefer will be extremely useful to us in pre- 
paring our future reports. 

J. L. MacLEOD, 
Assistant Treasurer 
Detroit Edison Company 
Detroit, Mich. 


TRUST 
PROMOTION 


“When I came here (as trust 
officer) I found that this bank’ 
had used your program con- 
tinuously. The attitude of the 
public toward trust service is 
excellent, and personal solici- 
tation a pleasure. I attribute 
this to the direct mail program 
which has so _ satisfactorily 
prepared the way for me.” 


+ * 


Many trust officers attribute much 
of the continuing success of their 
trust departments to the use of 
trust promotion programs pre- 
pared by Purse. Without obliga- 
tion, ask for a demonstration of 
such a program, planned to meet 
your requirements. We will sub- 
mit it by mail, if you prefer. 
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Headquarters for Trust Advertising 
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U. S. Government 
Securities 


ln the selection of United States Government 
securities to meet the particular requirements 
of institutional investors, this Bank affords a 
specialized service through its 


U. S. Government Bond Department 


This Department, with complete facilities and 
long experience in handling a large volume of 
Government security transactions, maintains 
active markets in all direct and guaranteed 
United States Government obligations. 


We shall be pleased to quote markets on these 
securities and invite consultation with us re- 
garding United States Government portfolio 
problems. 
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AS AN ORGANIZATION which 
has specialized in high grade securities 
for many years, we wish to call atten- 
tion to the very real investment merits 
of the securities currently being offered 
to the individual investor by the U.S. 
Government in this Victory Loan. Close 
study of the provisions of these securi- 
ties will, we believe, furnish sound 
reasons for their purchase, in addition 


to the higher motive of patriotism. 





R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 


Members New York Stock Exchange 
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PRODUCTIVITY “PER MANHOUR” 


A Boomerang to Business and Investment Compensation 


Editorial 


OOSE talk is always dangerous, but 

careless use of words like “profits” 
and “productivity” is a boomerang that 
is already doing great damage to bus- 
iness, and particularly to a public recog- 
nition of the contributions which cap- 
ital or tools make to our industrial and 
economic welfare. Until we have an 
understanding of the real role of tools 
(capital) asa partner of labor and man- 
agement, we will have turmoil and an- 
tagonisms toward private enterprise. 
Unless we correct some current fallacies 
about the place of the machine in creat- 
ing our great productive capacity, we 
too can drift or be forced into Business 
by Government. 


And these fallacies are not the fruit of 
union or political propaganda or semantics 
alone; they are found all too frequently in 
the utterances and practices of businessmen. 
To make a case for wage increases (which 
in certain cases may be quite justified but 
are dangerous as arbitrary generalizations) 
it is natural that union publications and 
pamphlets cite figures on increased “‘produc- 
tivity per manhour.” For example, take this 
quotation from Labor’s Monthly Survey: 


“During the war, workers’ productivity 
increased immensely. In munitions indus- 
tries, production per manhour rose 47% 
in 21 months... The Little Steel formula 
prevented workers from receiving the 
wage increases they earned by their in- 
creasing productivity.” 


Basis of Wage Demands 


From this recitation the conclusion is 
drawn that wages can be raised that muck 
without price increases, that the worker 
alone is accountable for this increase and 
should be paid accordingly. 


But what accounts for the difference in 
industrial pay-scales between the worker in 
China and the industrial worker in Amer- 
ica? The first ‘operates without any but the 
crudest tools — and makes a few cents a 


week. The American works with the finest 
mechanical aids in the world — and makes 
an average of $45.00 a week. The skill is 
greater here, and the cost of living higher. 
But there is a limit to the average man’s 
ability to produce, unless he has horsepower 
and machines working for him. An extra 
fast hand husker can bring in 100 bushels 
of corn a day — and that is just about the 
limit he can reach without tools. With a me- 
chanical picker he can harvest 1000 bushels 
a day. Has the productivity of the man in- 
creased 900% ? 

Or take economic history: In 1909 the 
average annual wage in factories was $510. 
In 1939 it was $1,150. Why was this pos- 
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From Empire Trust Letter, Oct. 23. 


sible? Because in 1939 the average worker 
had $6,000 of tools, equipment, etc. to work 
with (against $3,000 in 1909), and he had 
6.4 horsepower against 2.9 in 1909. Isn’t 
productivity a result of manhours plus ma- 
chine-hours plus management-hours? Isn’t 
the skill of the scientist, the able manager, 
the tool-designer, important in this produc- 
tivity increase? Hasn’t capital, invested in 
the finest tools, been largely responsible? 
Some of the excellent suggestions and ma- 
chine improvements made by superior work- 
ers themselves — as through labor-manage- 
ment committee and the suggestion-system 
— have helped their fellow workers to pro- 
duce more and better, and in less time. 
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Dangerous Delusions 


Yet here are just three examples of mis- 
understanding, carelessness or dangerous 
delusions on. the part of management. A 
company that does an otherwise excellent 
job of constantly increasing benefits to 
labor, to consumer and to investor, pub- 
licizes a chart showing increasing “Dollar 
Productivity of Worker.” An executive of a 
large manufacturing concern proposes an 
otherwise fine wage incentive plan in which 
one of the four wage platforms is: “Reward 
the worker in direct relation to his increased 
output. If production increases 1%, his 
earnings should be that much greater.” 

A national business magazine editorial- 
izes: “When a worker produces 30% more, 
then he can be paid 30% more without in- 
creasing the cost, and therefore the price of 
the product.” 
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If workers continued to use only the same 
tools, and these tools did not wear out, or 
become obsolete because of invention of sub- 
stitute products or for many other reasons, 
this might be true. And provided that man- 
agement never got any better ideas or made 
no improvements in operations, sales vol- 
ume, etc. But that is not the fact. “Produc- 
tivity per manhour” is a convenient statis- 
tical label — like many other statistics it 
can lead to utterly erroneous conclusions. It 
is up to industry and investors to show pro- 
ductivity as the result of teamwork, to get 
and give a proper picture of the role of 
capital tools, as well as labor and manage- 
ment. Unless we correct these misapprehen- 
sions on the part of business spokesmen first 
and the public next, we will have thrown out 
an economic boomerang. 


VENTURE CAPITAL FREEZE BY TAX LAWS 


és OTHING ventured, nothing gained,” 

is an old proverb. Under today’s tax 
laws, this proverb may be changed to read: 
“The more you have when you venture, the 


less you can gain.” The Saturday Evening 


Post recently published some instructive 
figures which point up this new proverb. 
These data reveal in startling fashion the 
small return retained after taxes. For ex- 
ample, assume that a corporation is organ- 
ized with four million dollars of paid in capi- 
tal and that it pays out in dividends all earn- 
ings after taxes. Under these circumstances, 
what would be the yield to investors acquir- 
ing this stock? 


If the corporation earned 6% on the stock, 
an investor who had an income of $5,000 be- 
fore purchasing this stock would obtain a 
net yield after taxes of only 2.6%. If he had 
an income of $27,000 he would retain after 
taxes a yield of only 1.3%. Similarly, if the 
corporation earned 10%, the investor with 
prior earnings of $5,000 would retain only 
4.3%, while the fellow with prior earnings of 
$27,000 would retain 2.1%. The man in the 
higher income brackets would retain even 
smaller percentages. For example, the indi- 
vidual who has an income of $101,000 would 
earn only .3% where the corporation earned 
6%, and .5% where the corporation earned 
10%. 


The incentive to invest under such cir- 
cumstances becomes smaller and smaller, the 


larger the income may be. Since a large part 
of the savings is in the hands of those with 
higher incomes, the almost infinitesimal 
yield, after allowance for taxes, understand- 
ably makes these individuals reluctant to 
undertake new investments. In fact, even 
where the investment can earn 50% before 
taxes, the net retained is relativly small. 
For example, the investor with prior income 
of $27,000 would keep only 4.8%, as com- 
pared with the 50% earnings, while the in- 
dividual with earnings of $101,000 would 
keep only 1.1%. 

These data make it clear that our tax laws 
must be drastically revised if savers are to 
be induced to invest their funds. This is par- 
ticularly important at the present time be- 
cause of the urgent need to create a large 
additional number of job opportunities so 
that our displaced war workers and return- 
ing veterans will have an opportunity to sup- 
port themselves in productive enterprise. 
We have large savings and large accumula- 
tions of liquid assets. But this is not enough. 
Unless these savings are invested a sufficient 
number of jobs will not be available. And if 
jobs are not available, inevitably the gov- 
ernment will seek all sorts of panaceas in 
order to create them. This cure will be worse 
than the illness which prompted it. The 
slogan must be “The opportunity for jobs 
depends upon a fair return to the risk-taker 
and this in turn depends upon a drastic re- 
vision of the tax laws.” 





THE NEW WAGE-PRICE POLICY 


N his address to the nation, President 

Truman announced his determination to 
hold the price line while permitting substan- 
tial increases in wage rates. Politically, of 
course, this is an ideal formula. The income 
to one important pressure group—labor—is 
raised, while the cost of goods sold remains 
the same. Unfortunately, the economic facts 
of life suggest conclusively that increases in 
wage rates of any magnitude are inevitably 
accompanied by increases in prices which 
take away part of the wage increase from 
workers and decrease the purchasing power 
of all those who have fixed incomes. 

In many cases, corporate profits and im- 
provements in productivity will permit some 
wage increases without the necessity for 
price increases. But this possibility cannot 
be generalized. For example, it is well- 
known that when OPA permits price adjust- 
ments, the agency holds those adjustments 
down to the absolute minimum permitted by 
law. Despite the vigorous standards estab- 
lished, OPA has already announced a 10% 
increase for aluminum ware, 13% for 
pianos, 7.7% for washing machines, and 


similar increases for other products. It is re- 
ported that the Steel Products branch of 
OPA recommends an increase in steel prices 
to cover present costs. Obviously, if costs are 
further increased as a result of higher 
wages, additional price increases will be un- 
avoidable. Moreover, when it is remembered 
that some 70% of the national income goes 
to labor, the importance of an increase in 
this part of manufacturers cost will be read- 
ily appreciated. 

Some aspects of the President’s message 
were very constructive, as in his observa- 
tion that “We cannot hope, with a reduced 
work week, to maintain now the same take- 
home pay for labor generally that it has had 
during the war. There will have to be a 
drop.” The administration, therefore, will 
not stand behind labor’s demand for an over- 
all 30% increase in wage rates. At the same 
time, he pointed out that the administration 
will not be content with retaining the pres- 
ent wage rates unchanged. Some increases 
will have to be granted. 

He wisely refused to accept the sugges- 
tions reported to have been made by some of 
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his advisors that he announce some specific 
figure, such as a 20% increase, which would 
have to be granted before permitting any 
price ceiling relief. Instead, he pointed out 
that “The extent to which industry can 
grant wage increases without price in- 


creases will vary from company to company 
and from industry to industry.” This ap- 
proach clearly recognizes the fact that im- 
portant differences exist among the various 
components of our economy. 


That there is an upper limit beyond which 
wage increases cannot be granted was noted 
in the following statement: “Excessive de- 
mands would deny to industry reasonable 
profits to which it is entitled and which are 
necessary to stimulate an expansion of pro- 
duction. We must not kill the goose which 
lays the golden egg.” Unfortunately, there 
is no specific formula to determine the 
necessary nutritional standards for a 
healthy goose. If excessive wage increases 
are granted and the goose is killed, there 
will be no way of recovering the golden egg. 
All the president’s horses and all the presi- 
dent’s men could not then put the golden 
egg together again. That there is reason for 
concern on this score, is indicated by the 
President’s analysis as to why industry as a 
whole “can afford substantial wage in- 





THE LINE FORMS AT THE RIGHT 


\ 
< 


cB 


Le 


-} Hie 
is 
Mi 


a 
a7 s A 


4 * 
NST 


San | 
hm 
+s 


NaS 
= 

+ = 4 
\) ‘ar 


— 


—~ 
Lf 


Copyright 1945, New York Tribune, Inc. 


TRUSTS and ESTATES—November 1945 


creases without raising prices.” For exam- 
ple, he suggested that: “the elimination of 
the time-and-a-half for overtime has re- 
duced labor costs per hour.” 

While this is true to the extent that it oc- 
curs it does not follow that industry gener- 
ally can raise wages without raising prices. 
This paradox is explained by the fact that 
the higher average hourly wages, inclusive 
of overtime, were applicable primarily to 
war goods — which are no longer produced. 
The prices of civilian goods which must now 
be produced by that labor were determined 
on the basis of labor costs which did not in- 
clude an allowance for overtime. And wage 
rates have risen considerably since the time 
when the prices of many of these civilian 
goods, particularly reconverted products, 
were established. 

The President also stated that business 
can afford to pay wage increases because of 
increased productivity. 


“While increased production rests ulti- 
mately with labor, the time will soon come 
when improvements in machinery and 
manufacturing know-how developed in 
the war can certainly result in more 
goods per hour and additional room for 
wage increases.” 


In passing it should be noted that in- 
creased production does not rest ultimately 
with manual labor, as the President states, 
but with improvements “in machinery and 
manufacturing know-how.” But the more 
important point for the purpose of this dis- 
cussion is that the President apparently be- 
lieves that a future increase in productivity 
should be the basis for the payment of high- 
er wages now. There can be little quarrel 
with the thesis that labor should share in 
the gains from increasing productivity; but 
to cash in on those gains before they have 
been realized is dangerous, particularly as 
in many cases it is impossible to determine 
in advance the extent to which such gains 
will be realized. Recent reports by the U. S. 
Bureau of Labor Statistics have indicated 
that productivity in civilian industries has 
shown little change during the war years, 
while at the same time wage rates have in- 
creased substantially. There is nothing in 
these data to support the President’s as- 
sumption that greater productivity makes 
possible higher wage rates today. 

One very disturbing note in this address 
must be challenged. At various points the 
President referred to the possibility of a 
deflationary spiral. He emphasized the $20 
billion drop in workers’ incomes and related 





factors, and warned that wage increases are 
“imperative — to cushion the shock to our 
workers, to sustain adequate purchasing 
power and to raise the national income.” 


The fact is that purchasing power will be 
far in excess of the current volume of goods, 
rather than there being a deficiency of 
spending power. For example, the federal 
deficit this year is estimated at $30 billion. 
On the basis of past experience it is certain 
that a large part of this deficit will be 
financed by the banks. In addition, individ- 
uals have accumulated more than $125 bil- 
lion in liquid assets during the war. No one 
knows to what extent these assets will be 
used to buy goods and services — much de- 
pends on job confidence. To the extent that 
they are spent, however, the excess purchas- 
ing power will be increased. 


Finally, in the months ahead large num- 
bers of workers will be receiving incomes 
as reconversion proceeds and as materials 
start to flow to the plant, even though mar- 
keting of the finished goods does not occur 
quickly. This factor, too, will add to the 
excess purchasing power in the _ period 
ahead. Production of goods and services will 
not be held back because of any lack of pur- 
chasing power; the physical problems of re- 
conversion plus the disturbances created by 
strikes will be the reasons why goods are not 
produced. Nor will increases in purchasing 
power to those workers who have jobs neces- 
sarily create jobs for the unemployed. 

Many wage increases will prove to be de- 
sirable and necessary because of increases 
in the cost of living, changes in productivity, 
and the profits position of some companies. 
But increases designed to stimulate the 
economy by expanding purchasing power 
will not be justifiable. While in many re- 
spects the President’s position is more mod- 
erate than that taken by organized labor, 
the fact remains that he has given unwar- 
ranted encouragement to the belief that sub- 
stantial and general wage increases are pos- 
sible, when they are not. The result can only 
be an increase in industrial strife and a re- 
tarding of progress toward a _ peacetime 
economy, the reestablishment of which is so 
vital to the creation of job opportunities for 
displaced war workers and our returning 
war veterans. 

JULES BACKMAN 


The Toronto Stock Exchange became the 
first to remain closed an Saturdays as a gen- 
eral practice with its announcement effective 
November 3. 
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What Do We Mean: "Profits? 


HERE has been too much loose and 

misleading talk and reporting of “pro- 
fits” before taxes. The custom grew up in 
accounting and corporation practice in the 
days when taxes were a minor matter, when 
they did not substantially change the net re- 
sult. Today they are frequently one of the 
greatest charges on income. There can be no 
profits or dividends (and the two are seldom 
differentiated in the public mind) until tax- 
es have been paid. 


It is as erroneous to speak of profits be- 
fore taxes as to speak of profits before ma-- 
terial or wage costs or depreciation or main- 
tenance. Yet a very large proportion of the 
annual or interim reports of corporations 
use such terminology — instead of showing 
this as a sequence of costs in a single-step 
type of statement, or in its true character: 
of operating income. This misinterpretation 
finds its way into official records and reports, 
such as in S. E. C. and Department of Com-. 
merce figures (c.f. Survey of Current Busi- 
ness for August, where — page 7 and 8 — 
it cites “net profits” both before and after 
income taxes.) Then there are such things. 
as excess profits tax and renegotiation. 


In turn, this is used in Labor publications 
and made the basis of “the corporations’ 
ability to pay higher wages.” The implica-- 
tion may thus be given that higher wage 
costs would come out of the stockholders’ 
or capitalists’ pocketbook, when actually it 
would come out of the American taxpayers’ 
pocketbook. We have had an overdose of 
Semantics, but the fact remains that “pro-- 
fits” is a word in bad repute; it should at 
least be represented correctly. 


Trust Service 


in Virginia 


NATIONAL BANK 
OF COMMERCE 
NORFOLK, VIRGINIA 
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TAX RELIEF AND PUBLIC APATHY 


NDER the new Revenue Act of 1945 

some 12 million taxpayers will be re- 
moved from the tax rolls. This was accom- 
plished by establishing a uniform exemp- 
tion of $500 for each dependent, such as is 
currently applicable only for surtaxes. Pre- 
viously, all income recipients were subject to 
the 3% normal tax on all income over $500, 
regardless of how many dependants they 
may have had. Thus under the revised law, 
a married man with two children will pay 
no tax if his income is $2,000, whereas un- 
der the present law that same individual 
pays a tax of $45 a year on this income. The 
major arguments in favor of this action in- 
clude tax relief to those with the lowest in- 
comes, and avoidance of the large amount of 
bookkeeping in which many firms are in- 
volved in withholding taxes for these em- 
ployees. Moreover, the total yield from these 
small taxpayers was not very great. 

As against the above advantages, there is 
one serious disadvantage. People who are 
on the tax roll tend to be more tax conscious, 
and that means spending-conscious, than 
those who do not have to worry about paying 
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the bill. Only if a large enough group in our 
economy has a vested interest in holding 
down government spending can the Federal 
budget be brought into some sort of balance. 
There will still remain some 36 million peo- 
ple who will be paying taxes, a considerably 
larger number than before the war. But 
with our great debt, and with plans being 
proposed very day to spend more money, one 
of our major national problems is to erect 
effective barriers against such spending. 


The inflationary effects of this spending 
must be steadily emphasized. Many of the 
people who will no longer be on the tax rolls 
hold government bonds. They must be made 
to realize that in order to maintain the pur- 
chasing power of the funds invested in those 
bonds they have just as compelling an inter- 
est in holding down spending as they did 
when they were paying taxes. This calls for 
a constant campaign to show the adverse ef- 
fects of unlimited government spending. 
Trustees and owners of estates, with a basic 
interest in re-establishment. of sound fiscal 
conditions should take the lead in local pro- 
grams of public education. 


Corporation Tax Returns 


Advance tabulations of corporation income 
and excess profits tax returns for 1943 have 
recently been prepared by the Bureau of In- 
ternal Revenue. These tabulations contain data 
compiled from corporation income tax returns 
(Form 1120) and excess profits tax returns 
(Form 1121) received through December 31, 
1944. 

The following table shows the number of 
returns and the taxable income for 1942 and 
1943. 


1942 1943 
(advance (advance 
tabulation) tabulation) 
Number of taxable 
returns 246,710 261,568 

(in billions 

of dollars) 
Net income 23.1 yo | 
Normal tax net income 11.5 11.5 
Normal and surtax 4.2 4.4 


A total of 68,066 taxable 1943 excess profits 
tax returns (Form 1121) were received through 
December 31, 1944, an increase of 27% over 
the number received for 1942 through the end 
of December 1943. 
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MORE CATS AND DOGS? 


YHE impact of both income and capital 
gains taxes operates to set people won- 
dering where they can turn to add an extra 
dollar to their future estate. Inflationary 
fears threaten to drive many to undue risks 
and dislike for the bond market. With low 
money rates an accepted long-term prob- 
ability, the purchase of bonds at a premium 
(with prospect of the decline on maturity or 
its approach partly offsetting the interest 
return) loses some appeal. To a degree this 
may become more and more true of low- 
yield equities, particularly where the divi- 
dend policy of the corporation has been 
either dangerously liberal or ultra-cautious. 


The current stock yields are compared 
with return on high-grade bonds of about 
two and one-half percent. With a good deal 
of the income taxed away from the investor, 
immediate return becomes secondary to ap- 
preciation hopes for many investors. Even 
with short-term capital gains under existing 
and prospective tax blankets, there may be 
a considerable number of ordinarily cautious 
individual investors who will mix, with their 
low-yield governments and corporate bonds, 
a greater leavening of equities of definitely 
speculative complexion. Fear of price infla- 
tion effects on both principal and income 
values of fixed debt is being aggravated by 
current wage policies. 


The difficulty of building an estate under 
present income tax laws — which may not 
be as substantially lowered as many hope — 
can be a strong factor in inducing people to 
buy into relatively smaller corporations as 
well as those with more fluctuating earn- 
ings, in the hope of substantial capital gains 
years hence. To the extent this 1s done it 
will complicate the liquidation problem of 
executors and the investment problems of 
trustees. It may also become more difficult 
to convince prospective trustors to do a con- 
servative job of estate planning and reor- 
ganization. 


Even now, one of the obstacles to getting 
beth investment management and living 
trust accounts is the popular disinclination 
to liquidate more speculative securities or 
“investment pets” and consolidate into low- 
yield or high-premium securities. Perhaps 
more emphasis should be placed on distin- 
guishing the two psychological divisions of 
the average investor’s current estate: the 
solid, trustee-type of backlog, and the part 
with which he likes to play. A trustee might 


be better off to say to a prospect with $100,- 
000 of investment funds, “Let us provide 
the safety for yourself and family with $85,- 
000 and you keep the rest to gamble with 
and have fun. If you strike it lucky, so much 
the better; if you don’t you still have secur- 
ity.”” Since this combination plan is not too 
often thought of by trust prospects, it might 
be a good idea for banks to put the point 
across in their advertising. At the same time 
it would be well to dispel the rather fre- 
quent impression that trust companies are 
ruthless in their liquidation of acquired se- 
curities and substitution of only the most 
expensive gilt-edge bonds. 


Common Fund Limit Raised 


The Wachovia Bank and Trust Company of 
Winston-Salem has been given authority to 
increase the participation of individual trusts 
in its common trust fund from $25,000 to 
$50,000. This action by the North Carolina 
Bank Commission follows that of the Federal 
Reserve Board in raising the limit on such 
participation to the higher figure. 
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TAX ADJUSTMENTS AND CORPORATE EARNINGS 


TATEMENTS of corporate earnings for 

1945 and 1946 will contain many distor- 
tions as companies make adjustments in 
their income accounts for amortization of 
facilities constructed during the war, and 
for other special tax provisions, and reflect 
the elimination of the excess profits tax. 
Since the President, on September 29th, pro- 
claimed that the wartime emergency was 
over so far as facilities constructed under 
certificates of necessity are concerned, that 
factor has become particularly important. 
It will be recalled that special permission 
was granted companies to amortize such 
facilities over a five year period, instead of 
the usual 15 to 25 years, in computing their 
tax liabilities, for wartime plants which 
were built with the approval of the federal 
authorities. 


In a number of instances, earnings re- 
ports are already beginning to reflect ad- 
justments by corporations in writing off the 
unamortized portions of such facilities dur- 
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ing the current year. Bethlehem Steel Cor- 
poration, for example, exercised its right to 
terminate the amortization period during 
the third quarter of this year. Of the $124 
million in facilities constructed since Jan- 
uary 1, 1940, less than half had been amor- 
tized. The corporation, therefore, deducted 
the remaining amount — $66 million — 
from income for the purpose of computing 
the amount of its tax liability. The result 
has been a substantial reduction in the cor- 
poration’s tax liabilities for the year 1945. 


Similarly, a number of railroad compa- 
nies have also begun to write off completely 
the facilities that still remain unamortized. 
In some cases the railroads are charging off 
the balance in one month. In other cases it 
is being charged off during the remaining 
four months of the year. Some railroads set 
aside reserves during the first eight months 
of the year in anticipation of a continuation 
of excess profits during the entire year. The 
reduction in earnings during the last few 
months of the year will, therefore, be offset 
in part as excess accruals are credited to 
current earnings. 


Also, elimination of the excess profits tax 
will mean that many companies, whose earn- 
ings before taxes are declining, will be able 
to report unchanged or higher profits after 
taxes in the next year. No two companies 
will be subject to exactly the same combina- 
tion of these factors. It will be more impor- 
tant than ever, therefore, for investors to 
examine the factors contributing to report- 
ed profits after taxes to make sure that they 
do not result from temporary factors attrib- 
utable to these tax adjustments. 


Tax-Free Data 


Income and asset data on tax exempt organ- 
izations reveal annual untaxed income of 
about three billion dollars, and untaxed assets 
of more than 15 billion dollars in 1943. These 
figures, unearthed by the Joint Committee on 
Internal Revenue Taxation, for the first time 
furnish an idea of the scope of tax exemption 
by virtue of the special exemptions under the 
income tax law. The groups covered by re- 
turns filed under a new provision in the Rev- 
enue Act of 1943 include labor unions, cooper- 
atives, mutual banks and certain trade asso- 
ciations. Tax-exempt fraternal organizations, 
charitable institutions and educational entities 
were not required to furnish information. 
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PROFITS FROM PUBLIC SERVICE 


How Corporations Can Report Financial Results 


A Trusts and Estates Staff Study 


ERE Mark Twain reviewing an- 
W nual corporate reports he might 
justly paraphrase his climatic observa- 
tion to note that everyone talks about 
corporate income but no one seems to 
be explaining it. And the implications 
of his conclusion would be particularly 
important at a time when profit motives 
have political as well as economic 
aspects, when “profit-delusions” are 
commonplace,! and when an economic 
institution of capitalism — the corpora- 
tion — serves as a whipping-boy for 
all the phobias of uninformed or patent- 
ly biased social and economic pressure 
groups. In such times, the corporate re- 
pyort of income, and particularly the 
report of the significance of that in- 
come, deserves careful and discriminat- 
ing statement. 

Much of the precedent for corporate re- 
porting stems from a day when the periodic 
financial reports of corporations were pre- 
pared for a small, select group of owner- 
managers. In such resumes of business con- 
(lition and accomplishment, form, terminol- 
ogy, and even accounting treatment were 
adapted to best serve the needs of persons 
already acquainted with the company’s 
financial affairs. 

However, the customary technical report 
has a more restricted utility when the 
growth in the size of the corporate enter- 
prise and the diversity of its customers, em- 
ployees, and owners gives it a newer and a 
wider public responsibility. In the reports of 
a modern corporation, the amount and the 
significance of its income may well have 
equal importance. 


Income — or Profits? 


rENHE result of periodic matching of rev- 

enues and expenses is the business’ in- 
come, its earnings, or its profits (or losses), 
upon which stockholders evaluate their in- 
vestments, managements their efficiency, 
and the public generally its attitude toward 


1See editorial in Trusts and Estates, May 
1945, “The Profit Delusion.” 


the “soulless” corporation. An _ effective 
present-day report of this result must con- 
sider both its nature and its interpretation 
in terms of its significance to the economic 
society which made it possible. 

As John W. Hill, of Hill and Knowlton, 
has remarked: “A stigma has been attached 
to the word profit. It may be called an un- 
favorable word. Income is a favorable word. 
Everybody makes an income. A great many 
people, including workmen in_ industrial 
plants, keep a record of the income they 
take in, what they spend and what they have 
left. It’s a natural thing for an individual 
to do — so why shouldn’t a corporation do 
the same thing? And it is still an ‘income 
account’ even though it winds up with a 
net loss.” 

The draftsmen of a corporate report may 
rightly not be too concerned with the subtle- 
ties necessary to describe or define the eco- 
nomic “laws” which operate to provide finan- 
cial rewards to certain enterprises and to 
bar them from others. However, the terms 
and language used in presenting financial 
data need be carefully selected to provide 
the most fitting connotations. Did the corpo- 
ration show a profit? Was there an income 
or were there earnings? 


Where Our Money Goes! 


MISC. EXPENSE 


From 1944 Report of Stromberg-Carlson Co. 
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If the enterprise has rendered a service — 
be it intangible or in the form of a manu- 
factured product — is it not entitled to earn- 
ings or income? Does profit suggest a final- 
ity which is unrealistic when the results of 
a single financial period are at best tenta- 
tive? Does profit suggest a gain, a margin, 
derived when things are bought cheap and 
sold dear and is it applicable to dealings in 
both materials and labor? 


Two Types of Readers 


HE display of corporate financial results 
has other problems. Will the revenues 
and expenses of the period be shown as 
matched by activities or operations to reveal 
a managerial breakdown of the corporate 
income in terms of “Gross Margin on Sales,” 
“Income from operation,” “Income before 
taxes,” and “Net income for the year’ ?? 
Such statements provide valuable informa- 
tion for financial analysts and other persons 
familiar with their form and use. 
However, for less sophisticated readers, 
these statements may be confusing. 
For persons primarily interested in the 
overall result, more useful statements may 
be those which list the various corporate 


“That there may be differences in inter- 
preting such classifications of sections or 
segments of net income is suggested by a 
recent commentary: 

“A good practice with respect to subto- 
tals in the multiple-step statement appears 
to be careful disclosyre of the items in- 
cluded in each section and the omission of 
titles for the subtotals; the reader then is 
required to review the respective income 
and expense classifications to determine 
what meaning, if any, is conveyed by the 
several subtotals.” Contemporary Account- 
ing, A Refresher Course for Public Account- 
ants American Institute of Accountants, N. 
Y. 1945, Chapter 3, page 9. 
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THE STORY OF PROFITS, 1939-44 


In the Stockholder's Interest: 
Higher 


In 1944 Annual Report of The Borden Company. 





revenues and show its various expenses to 
determine the net income by a single sub- 
traction or matching. This form, termed a 
“single-step” statement, emphasizes that 
there is no priority in expense and that 
there can be but one net income for the pe- 
riod — that income remaining after deduct- 
ing all of the year’s expenses. 


Accounting Formalities Too Impersonal 


HE greatest fields for humanizing re- 
ports of corporate accomplishment lie 
outside the boundaries of formal accounting. 
Although careful selection of terminology 
and form may improve financial reporting, 
accounts are designed and kept from the 
view that it is the corporate unit, the enter- 
prise, that is basic and important. Thus the 
accounts reflect the financial activities of an 
artificial legal creation. But these activities 
and their results have a very personal rela- 
tionship to customers, to employees, and to 
stockholders. Effective reporting of corpo- 
rate accomplishment must interpret and ex- 
plain the significance of the corporate rev- 
enues to those persons. 
Unrelated to persons, the existence or 
amount of a company’s income is of little 
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practical significance. The corporation 
serves only as an effective device through 
which revenue collected from customers is 
distributed to all those persons who have 
helped to provide the service sold — the em- 
ployees, the state and nation, and the stock- 
holders. Emphasizing the amount of net in- 
come without relating it to the quantity, 
quality and unit price of the services ren- 
dered, to the payments made to others joined 
in the work of providing that service over- 
looks an opportunity of also reporting and 
explaining the function and operation of the 
corporation in modern society. 


A Matter of “Relativity” 


REPORT of the significance of the cor- 
porate revenues must be explained in 
terms of quantity, quality, and price of the 
company’s service. If the amount of the cor- 
porate sales income is to be tested in these 
terms by customers and the public, the cor- 


porate report should facilitate that inspec- 


tion. Are the gains in the sales revenues for 
the period the result of a greater quantity 
of product sold? 


Have customers benefitted by improved 
products? Have reductions in costs been 
shared and reflected in lower prices? And 
what of relative prices; in times of increas- 
ing cost pressures has the company’s policy 
been one of protecting its customers and 
thus the public to the fullest extent pos- 
sible? The ingenuity of the drafter of a 
corporate report should not be strained to 


855 


find suitable means to provide answers for 
these very important questions.* 


Facts for Workers and Voters 


HE careful analysis and explanation of 

the distribution of the corporation’s 
revenues are necessary to provide answer to 
other important questions. Obviously there 
are persons employed to produce the com- 
pany’s product — but what of these employ- ~ 
ees? How many are employed? What is their 
average annual wage? Are wages increasing 
or decreasing? How is the change in wage 
payments related to the productivity of the 
company,‘ to the amount of tools furnished 
him by the corporate shareholders,® to the 
prices charged for the company’s product,® 
and to the amount of revenue remaining for 
the shareholder‘? To the worker, these facts 
are more important than the simple knowl- 
edge that the company’s wage bill for the 
year was $75,000,000. 

There can be a report to the nation too. 
As a payment of the expenses of providing 
the political, social, and economic framework 
in which private enterprise can operate, the 
corporation’s share — its tax cost — must 
be larger when the nation defends itself in 
war. But what is that cost and how is it re- 


3See Du Pont’s chart “Trend of War- 
time Sales Prices, Major Costs, Ete.” Ar- 
mour’s report of a profit of 1/9c per pound 
of product; Borden’s “The Story of Profits.” 

4American Optical provides a comparison 
of average dollar production with average 
yearly earnings of employees for 1940-44. 

5See Tubize Rayon and Du Pont’s reports 
of gross plant investment and operative in- 
vestment per employee. 

6Note Du Pont’s “Trend of Wartime Sales 
Prices, Major Costs, Etc.” 

7See American Optical’s 
Sales Report.” , 
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lated to the other elements of the corporate 
income — to the revenues provided by cus- 
tomers, to the payments to workers, to the 
share of revenues remaining for stockhold- 
ers ?8 


Following Yesterday’s Law — 
or Shaping Tomorrow’s? 


HE financial reporting of the income of 
a corporation, based as it is upon the 
concept of a corporate entity, suggests that 
after all expenses have been recouped the re- 
mainder of the revenues, if any, is the net 
income; that this remainder is the stock- 
holders’ gains from the corporate opera- 
tions. Such a legalistic reporting of corpo- 
rate income, although required for the ac- 
counts, does not give recognition to the more 
basic economic fact that the shareholder’s 
return must represent an interest earned by 
the productivity of his capital invested, a 
premium for assuming the hazards of losses, 
a wage for managerial judgment and direc- 
tion, and perhaps in fortunate cases a true 
“profit.” 
The interpretation of the significance of 
this broader nature of the corporate income 
is important not only from the view of the 
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uninformed shareholder but also from the 
view of other interests — the other persons 
sharing in the distribution of the corporate 
revenues. Why should not wages be in- 
creased if the only result is to partially re- 
duce the “unearned gains” of the capital- 
ists? How can a corporation honestly earn 
an income of $50,000,000 in a year? Why 
not tax more heavily the “profits” of corpo- 
rations? 


The Investor Deserves A Public Hearing 


fg. HESE questions and the current similar 

{ ones are not always obviously foolish. 
Does the corporation explain that it is only 
a special association, a sort of partnership, 
of a number of persons?® It is these persons 
who are furnishing the tools with which the 
workers produce, upon which various taxes 
are assessed, and which provide an easier, 
more economical means of doing things — 
making a product — providing a service. 
What is the significance of the corporation’s 
income story when explained in terms of 
shares?!° How much of the income of the 
corporation was actually made available to 
the shareholders and how much was held to 
provide more tools, more jobs, more service 


8Monsanto’s summary of per cent of net 
sales, Servel’s “10 Year Income Distribu- 
tion,” Mallory’s “Comparative Chart — Pay- 
roll — Taxes —Net Income,” and Du Pont’s 
“Trend of Wartime Sales Prices, Major 
Costs, Etc.” are suggestive. 

%Note the report of Dominion Stores, 
American Telephone and Telegraph, et. al. 

10The report of the president of the Link- 
Belt Company, presented at the 1945 an- 
nual meeting of stockholders includes a 
summarized income statement indicating 
sales, etc., per share of common stock. 
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for customers in future years?!! How is the 
income of a single period to be interpreted 
in a corporate history reflecting both good 
times and bad?!" What relative part of the 
company’s revenue does the stockholder re- 
ceive ?13 

Corporate reporting, like other reporting, 
finds its effectiveness in providing interest- 
ing and factual answers to the “little 
friends’: Who? What? Where? When? 
Why? and How? Their answers lie behind 
each statistic in the corporate financial data; 
usually too far behind to be visible to the 
layman’s eye. The story of the human inter- 
est of that data is the story of the modern 
corporation. It deserves to be arrestingly 
told and often repeated. 


The Role of Profits 


HILE it is customary to recite “pro- 

fits’”’”’ — sometimes better designated 
as “net profits” or “net earnings” — in the 
initial paragraphs of the annual report, this 
may be said to focus undue attention on only 
one of the many benefits of corporate enter- 
prise. A number of companies make textual 
as well as graphic reference to the relation- 
ship or interdependence of profits with other 
factors (c.f. “Two Kinds of Comparative 
Data” in October issue). Quite a few reports 
refer to employee profit-sharing plans and 
payments, a subject which will be reviewed 
separately. A few companies make interpre- 
tative remarks about the role of profits and 


11See Mallory’s “Comparative Chart of 
Total Annual Net Earnings & Cash Divi- 
dends Paid on Common Stock.” 

12Note the reports of Chief Consolidated 
Mining and Mallory as well as Caterpiller 
Tractor and U. S. Steel. 

13See Servel’s “Percentage Breakdown of 
Sales Dollar” and many similarly graphic 
presentations in current corporate reports. 
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capital, of which the quotations that follow 
are typical: 


“Because Allegheny Ludlum sales were 3% 
times its invested capital, the seemingly small 
margin (12.8% of sales) resulted in earnings 
before taxes that were 44.7% of invested cap- 
ital. This ratio of sales to capital invested, 
known as capital turnover, is fully as im- 
portant in determining return on investment 
as is low cost, a fact which is frequently over- 
looked.” 

Allegheny Ludlum Steel Corporation 


“The stockholders of an industrial corpora- 
tion combine their savings in a cooperative 
undertaking to bring together the tools of pro- 
duction, natural resources and human energy 
for the purpose of producing goods and ser- 
vices for customers. The customers, through 
their purchases, create employment and pay 
the costs of production. These costs consist of 
the cost of goods and services bought from 
others, the cost of human energy (wages and 
salaries), the cost of tools wearing out (de- 
preciation, depletion and obsolescence), the 
cost of payments ordered by Government 
(taxes) and the cost of using the tools (amount 
remaining for the stockholders who own the 
assets of the corporation).” 

Allied Chemical & Dye Corporation 


“In normal times the more a company sells, 
the more Profits it makes. Following 1940, 
however, a new factor has entered the picture 
— the tremendous increase in taxes paid by the 
Company. While “profit before taxes” has 
risen in a normal mannere — steadily increas- 
ing taxes have resulted in leveling off the ratio 
of net profit to total income.” 

Allis-Chalmers Manufacturing Co. 


“Profits are essential, if business is to con- 
tinue to expand and we are to finance our 
progress, and they can be made but they must 
come from services, the actual services that 
render recognizable public benefits. The obli- 
gations assumed under this philosophy make it 
imperative that all the members of our Man- 
agement — over seven hundred people — not 
only understand what motivates our acts, but 
become a party to the formalization of the 
plans and policies which translate into our 
products and services. Our prime concern in- 
volves making certain that this large number 
of people are made an actual party to the de- 
velopments that create our Institution, and 
the subsequent benefits derived from its opera- 
tions.” 

American Optical Company 


“The Bell System has not profited by the 
war. On the contrary, its war-time earnings 
have been subnormal. Notwithstanding the 
record volume of business, earnings of the 
System in the three war years, 1942, 1943 and 
1944, were at the rate of only 5.5 per cent on 
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the total capital invested in the business. The 
Bell System will require large amounts of 
additional capital to finance the post-war con- 
struction program needed to restore and im- 
prove the quality of telephone service and to 
take care of growth. It will have to compete 
with other industries for the investor’s dollar 
and its earnings must be maintained at satis- 
factory levels in order to attract the necessary 
funds at reasonable cost.” 

American Telephone and Telegraph Co. 


“Our pricing policy has been based on the 
principle that, entirely aside from adherence 
to ceilings established by the Office of Price 
Administration, we could best serve our coun- 
try and our customers by performing our dis- 
tributing function in a way that would insure 
maximum quality at the lowest price possible. 
We absorbed many of the gradual cost ad- 
vances throughout the year, and naturally 
these were reflected in lower gross profit mar- 
gins.” 

Butler Brothers 


Profit as 
% of Sales 
1.6% 


Profit per 
Pound 
1/6¢ 
1/5 
ist 
1/8 
1/8 
1/9 
1/9 


Year Ended 
March +1939 
March 1940 
March 1941 
March 1942 
March 1943 
March 1944 P 
March 1945 80 


Canada Packers, Limited 


“After providing for the year’s expenses, 
$240,617,000, there remained for the security 
holders, whose money made the enterprise 
possible, $48,119,000, an amount equivalent to 
less than 4% on the gross investment in plant 
of about $1,250,000,000. 

Consolidated Edison Company 


“Despite higher sales in 1944, net profits 
were smaller than in 1943. This was due to a 
number of factors, including increased costs 
of various raw materials and supplies, and 
other higher production costs. Average hourly 
wages paid were above those in 1943, in part 
because of overtime work made necessary in 
some of the operations by labor shortages and 
urgent need for full production. Selling prices 
of our products could not be changed to com- 
pensate for the higher unit manufacturing 
costs.” 

General Foods 


“Profit Limitation Policy 

Actuated by the point of view that war is a 
national calamity, requiring sacrifice by all in 
the common interest, and that it should not 
be used as an occasion for unduly benefiting 
some at the expense of others, General Motors, 
as stated in previous reports, voluntarily estab- 
lished early in 1942 three basic policies as ap- 
plied to wartime prices and profits which be- 
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came effective in its war program well in 
advance of the enactment of the Renegotiation 
Law. The Corporation has continued to adhere 
to these policies in 1944: 

a. to take war production contracts on a 
fixed price basis wherever possible — (in 
1944 only 2.8% of deliveries were made 
under war production contracts on a cost- 
plus-a-fixed-fee basis); 

. to make price reductions, applicable to 
products already delivered as well as to 
future deliveries, as cost reductions ma- 
terialized; and 

c. to limit the over-all rate of profits from 
its manufacturing operations, before pro- 
vision for income and excess profits taxes 
but after all other charges including re- 
serve provisions, to approximately one 
half the profit margin, expressed as a 
percentage of sales, realized in the year 
1941 largely under the conditions of a 
competitive market.” 

General Motors Corporation 


“This indicates a profit on the Fifty-nine 
Million Dollars of extra volume of 1-2/10% 
but after necessary appropriations to reserves 
the net income in 1944 was $175,950 less than 
in 1940, the last wholly pre-war year.” 

Otis Elevator Company 


“The rate of return on invested capital per- 
mitted to be earned before the excess profits 
tax is imposed is not sufficient to provide for 
necessary charges and reasonable support for 
the investment in the transportation property.” 

The Pennsylvania Railroad Company 


“Even without giving effect to the retroac- 
tive wage increases mentioned above, many 
products were produced and sold throughout 
1944 at a net loss and many more at little or 
no net profit. Unless prompt and substantial 
change is made in the general price level 
of iron and steel products, further serious de- 
cline in return on investment in the steel in- 
dustry is inevitable.” 

Republic Steel Corporation 


“The Company has been engaged in study 
and planning for the purpose of maintaining a 
high level of profitable activity after the war; 
thereby it has endeavored to do its share in 
preparing for the kind of peace which will 
make victory worth while —- a peace of high 
employment and vigorous commercial and in- 
dustrial activity.” 

Servel, Inc. 


“Again our operations demonstrate there 
is no profit in war for industry. The 1944 con- 
solidated net earnings represented a return of 
only 2.2 per cent of the volume of business for 
the year. This was the lowest percentage of 
profit on volume of business done in the history 
of the Company, except for 1921 (due to seri- 
ous losses in inventory adjustments).” 

Sun Oil Company 
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“ ‘Using everything but the squeal,’ isn’t just 
a superficial characterization of this industry. 
It reflects one of the outstanding contributions 
of private enterprise operating under constant 
pressure of the competitive search for profits. 
Its simple and valuable lesson bears repeating 
at this time when the nation has before it the 
problem of determining what kind of economy 
will best serve the national interest in the 
post-war period. The everlasting search for 
new products, new methods, new markets, has 
as its objective the attainment of greater 
profits, but it also has an even more important 
result. The innovator cannot long retain the 
benefit for himself. Competition sees to it that 
new ideas are soon adopted by others. Last 
year’s profitable new idea becomes common, 
industry-wide practice this year; and what 
were last year’s profits to the innovator are 
this year a net gain to the supplier of raw 
materials or to the ultimate consumer.” 


Swift & Company 


“Your management is cognizant of the fact 
that United, as a public service organization, 
is subject to regulation and that public policy 
is inclined to limit earnings to a ‘reasonable 
return.’ Accordingly, prior to any govern- 
mental action, your company announced its in- 
tention to reduce passenger fares in order that 
airline patrons might share in the benefits of 
favorable financial results.” 


United Air Lines, Inc. 


STOCK OWNERSHIP SURVEY 


The number of stockholders in American 
companies is decreasing, according to a survey 
by Dr. Daniel Starch in Forbes for August 
15th. In 1944, the 200 key corporations covered 
in the survey had 9,821,103 stockholders, a 
decline of .5% from 1943, the main decreases 
being in utility holding companies and finan- 
cial institutions (both 2.2% decline). 


It should be borne in mind, however, that 
more and more private savings are being “in- 
stitutionalized,” especially via trust and in- 
surance companies. The growing practice 
among trust departments of holding securities 
in the names of nominees, instead of in the 
name of the multiple beneficial owners, is 
another factor tending to decrease the number 
of stockholders. 


Largest number of holders was again re- 
ported by American Telephone & Telegraph, 
with 668,013, followed by General Motors with 
116,848 and Cities Service with 357,970 own- 
ers. Nineteen companies registered over 100,- 
000 stockholders each. Transamerica Corp. 
with 155,318, and Chase National Bank with 
90,254 lead the list for financial institutions. 
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More Useful Comparative Data 
in Corporations’ 1944 Reports 


Addenda to “Two Kinds of Comparative 
Data’’* 


A ten year, colored bar chart showing 
profits, both before and after taxes, as parts 
of the sales volume, is the well-executed 
comparison given by Abbott Laboratories. 

Dividends are shown in comparison with 
taxes, over a nine year period, by Briggs 
Manufacturing. Condensed balance sheets 
and income statements are given by General 
Foods for a period of 5 years. Great North- 
ern Railway charts major operating reven- 
ues and expenses, and fixed charges as pro- 
portion of net income, for the 10 years to 
date; it also shows freight revenues for the 
five principal categories in the form of at- 
tractive pictorial graphs covering the past 
25 years. It also gives detailed income ac- 
counts since 1929, as well as passenger and 
freight traffic data since 1920. 


A 20 year review of principal asset items, 
of sales and income “before and after,” with 
per share returns and average market price 
of stock, is shown in two tables in the Her- 
cules Powder Co. report. Johns-Manville 
provides bar charts of major expenses and 
earnings for each of five preceding years. 
Ten year tax costs — total, per share and in 
percent of sales — are shown by S. S&S. 
Kresge, together with 10 year tables of bal- 
ance sheet ratios and percent of inventories 
to sales. The company also reports earnings 
and dividends per sales dollar and per share. 
Standard Oil (Ind.) charts ten-year record 
of profits, taxes and “other costs” compris- 
ing gross income. A five year comparison of 
the disposition of the income dollar is graph- 
ically portrayed in the report of Sylvania 
Electric Products. A unique bar chart by 
Union Oil of California shows petroleum 
price index in comparison with other major 
commodity groups since 1938. 


*Octcober Trusts and Estates, page 251. 





Accountants Urge Comparative Data 


The recent report of the American Institute 
of Accountant’s subcommittee which has been 
studying corporate income statements urges 
investors to attach more importance to results 
over a period of years rather than for a single 
year. To further qualify the net annual 
figures, the committee suggests that attention 
be called in supplementary notes to income 
and expense items excluded from the income 
statement, or in the surplus account. 
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STOCKHOLDERS FIND A FRIEND 


Under the title “The Forgotten Stock- 
holder,” the editor of the Elizabeth (N. J.) 
Daily Journal does good service to the ‘sav- 
ing grace’ in correcting some illusions about 
bloated capitalists. Commenting on the 
speech of John W. Snyder, reconversion di- 
rector, before the Connecticut Manufactur- 
ers Assn. in October, the editorial quotes 
Mr. Snyder’s suggestion that whether wage 
. increases can be granted depends simply on 
whether a company can meet the increased 
payroll and “stay in business.” 


“In other words,” the editor says, “all 
money not actually needed to keep the con- 
cern going should be handed over to the em- 
ployes.” Pointing out that dividends are the 
reason for private capital and that capital is 
the basis of our prosperity, the editorial con- 
cludes: 


“If stockholders are to be ruled out of the 
picture; if wages are to absorb all the pro- 
fits excepting barely enough to keep the 
machinery running; if there is to be no 
money left for dividends, then capitalism is 
taboo. We will have gone over to State so- 
cialism lock, stock and barrel. Abraham 
Lincoln said the country cannot remain 
‘half slave and half free.’ Likewise, capital- 
ism and socialism are incompatible.” 


Perhaps before we concentrate on “edu- 
cating” the employee and public, exclusively, 
in the matter of sound economics, there 
should be a process of educating the policy- 
makers in government — and in business in 
some cases — as to the role that capital tools 
and the investor play in our welfare, in wage 
rates, in productivity, and of fair dividends 
as the only difference between private and 
state capitalism. 





WILL PURCHASE 
FOR CASH 


Assets or Capital Stock of 


INDUSTRIAL PLANTS, 
MFG. DIVISIONS or UNITS 


We are principals, and act only in 
strictest confidence, retaining per- 
sonnel wherever possible. Address 


Box No. 1242, 147 W. 42 St., N. Y. 
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Commissioners of Financial 
Health 


A bank is not just a reservoir for the safe- 
keeping of the people’s funds. It is the center 
from which should flow not only funds to 
finance community enterprises, but ideas for 
community development as well. The opportun- 
ities are the same in the large cities as they are 
in the small ones. In St. Louis one of the 
boldest attacks on the problem of slum clear- 
ance ever undertaken in this nation is under 
way, and the Mayor of the city appointed a 
banker to head the committee to solve it. In 
small communities forward looking bankers 
have conceived it to be their duty not only to 
lend farmers money, but to help them to im- 
prove their farms as well. 


Bankers are realizing that the vast store of 
knowledge they have about their communities 
must be an engine transmitting new powers 
to the community. In south Missouri, recently, 
I found an instance where each year the local 
banker addresses the commercial and agricul- 
tural classes in the local schools and gives 
blackboard lectures on writing checks. Then he 
implements it all in conjunction with his local 
service clubs by promoting livestock shows. 


The children of America are living in a 
streamlined age. The more interest their 
elders take in them the better they will be 
able to meet their responsibilities tomorrow. 
They are the bankers and the customers of 
the future. 

The clearing of slums has countless col- 
lateral advantages in health, in eliminating 
juvenile delinquency, in preserving tax values. 
Bankers in the large cities are striking here 
and every place along the wide front where 
they may be of service to their cities. 

Make yourself the commissioner of the finan- 
cial and business health of your community. 
It is your most important job. 


James P. Hickok, president of Manufac- 
turers Bank & Trust Co., St. Louis, and 
president of the Missouri Bankers Associa- 
tion in address to a group meeting of the 
Association. 







0. 


Magazine Study 


In a 44-page study of the Magazine Publish- 
ing industry, Adolph Lewisohn & Sons present 
comprehensive figures and comparisons of 
operations for the various periodical groups 
and for individual publications. The observation 
is made: “Advertising is an integral part of 
the American economy; one of the reasons 
that certain economic theorists obliquely argu- 
ing for compulsion systems attack it. As it 
helps to foster desires for goods it helps to 
foster the urge to work and produce to get the 
‘wherewithal’ and that efficiently and without 
compulsion.” 
























































ber REN Aare reRe tun nonce eereieoee 
















361 


PRISONERS OF BUSINESS WAR 
And The One Unused Tool Of Management 


JOHN M. HANCOCK 
Partner, Lehman Brothers, New York 


66 SYSTEM of management is a means 
of causing men to cooperate with 
each other for a common end.” About 35 
years ago I underscored that sentence in 
my copy of a Gantt book. You note he called 
it a “means for causing men to cooperate,” 
he didn’t say a “means for compelling.” He 
knew that good working conditions for free 
men, with help given to show them how to 
do their jobs in the easiest possible way, and 
with a fair reward based on production ef- 
ficiency were the steps by which to attain a 
higher standard of living for not only the 
producers but the consumers as well. 


He knew there was almost no limit to what 
the people would want in the way of goods 
and services, but he recognized there was a 
limit to their ability to buy unless costs could 
be cut, so he proceeded to cut costs effectively, 
thus widening the market, guaranteeing larger 
volume and progressively lower costs, good 
profits to the producer who had both the in- 
ducement and the means to add further plant 
capacity. 

Gantt also wrote: “Neither labor unions that 
regard their interests as essentially antagon- 
istic to that of employers, nor employers’ 
associations whose only effort is to oppose 
force with force, can ever effect a permanent 
solution of the problem of the proper relations 
between employers and employees.” He knew 
that that man who had the best means of 
causing or inducing men to cooperate could 
always capture the market by avoiding the 
costs of that kind of war. 

During the last decade the men of manage- 
ment have been prisoners of war in an occu- 
pied territory. Maybe you put it that “bus- 
iness was in the doghouse.” I choose the “pris- 
oner of war” analogy, for the federal govern- 
ment was really occuping the territory that 
had been yours since the War of Independence 
and the founding of the Constitution, the ter- 
ritery where you had done a better job than 
had been done anywhere else in the world. 

Apparently the worst that can be truthfully 
said of businessmen as a class is that we 
didn’t tell the world what we were doing and 
how we served the nation’s interests, the good 
of all the people. Our very success in profits 
and efficiency, our meeting of the world’s 





In address to General Management Conference, 
American Management Assn., Oct. 10th. 


wants at lower and still lower prices, made us 
prosperous and a natural target for abuse. 


The country doesn’t know how little it pays 
for good brains and executive capacity. It 
doesn’t know that corporate profits and large 
executive salaries come from the last wee bit 
of efficiency in management. We were the 
scapegoat because business wasn’t understood. 
The world assumed we were getting more than 
our share of what was produced. 


When Silence Was Not Golden 


We had been so sure of our purposes that 
our pride was hurt, we didn’t tell our side 
and in our silence appeared to plead guilty 
to the charges, for we were expected to fight 
if you felt you were right. Gradually nearly 
all of us began to wonder whether there might 
not be something wrong about a profit and 
we didn’t want to seem to fight our govern- 
ment. Down in our hearts we felt our mo- 
tives were questioned and that we would not 
be believed if we replied. 

In sullenness, we began attacking the men 
who attacked us, instead of attacking the ideas 
of those men. That platform gained no public 
support, for it didn’t get to the roots of the 
trouble. We knew we deserved the support 
of the consumers of this country because they 
were giving it to us but forgot that everyone 
was in a pressure group which thought of its 
members only as producers. We saw one pres- 
sure group after another gain some advantage 
for itself against all the consumers and fore- 
saw the situation where every element of our 
population would be forced to organize its own 
pressure group in pure self defense. We saw 
group consciousness developing and group 
hatreds growing. There was no logic in such 
a situation. We knew that the well-being of 
our employees, stockholders and ourselves de- 
pended upon the consuming public and their 
willingness to buy our output. These consumers 
were the bosses of us all. They didn’t really 
care about the division of the salaries, wages 
and profits among the producers. 


The Most Democratic Elections 


By the most democratic process in the world 
— a secret ballot every day — they voted, by 
giving or withholding their patronage, upon 
how well the producers were going to live and, 
in fact, upon whether they were going to live 
at all as producers. These consumers had told 
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many concerns by this same democratic pro- 
cess that they were no longer needed as they 
weren’t giving what the consumers wanted at 
the price they were willing to pay. These con- 
sumers are an impersonal lot. They don’t 
argue with you or try to reform you. They tell 
you that they will not hire you with any guar- 
antee of price or volume. You set up in bus- 
iness with the idea that you will find out what 
they want, offer it to them at a fair price 
and at that time they will exercise a free 
choice. They may be induced to buy but they 
cannot be forced to buy. They see the in- 
creases piling up in the costs of goods they 
need. They will soon see that if government 
starts paying producers for not producing 
goods, it does the consumers no good to stop 
buying, if they are to be called on to pay taxes 
to keep producers in idleness, These consumers 
are the great unorganized pressure group, they 
have the most votes, they will insist that pro- 
ducers serve the whole people and not any 
selfish interests. Therein lies the hope that 
Congress will concern itself with the con- 
sumers, for any action taken in their long- 
range interest serves the whole nation and 
not merely a part of it. 

There isn’t any virtue in business preaching 
that it serves the consumer. It has no choice 
but to do so. There is always someone who 
will crowd out the producer who doesn’t truly 
serve the consumer. That’s the American way 
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of life — equal opportunity for all, personal 
responsibility, no coercion by anyone, no favors 
by government, the free enterprise system. It 
will stand, or our way of life will go under 
just as others have gone before. We don’t 
know any better way, though in the last 
decade we have seen many steps taken in the 
state 
socialism. The argument still goes on and we 
are asked to accept for ourselves what has 
been tried by many countries in Europe to 
their own economic and social injury. Didn’t 
we fight this latest war to destroy this same 
idea? Yet that is the purpose being advocated 
in much of the legislation before Congress. 


I don’t believe America will go knowingly 
to state socialism. It might slip into it unwit- 
tingly, or go in a step at a time, but the 
pressure to do so will not arise from the peo- 
ple. It will come from those who will make 
promises of its benefits for the sake of winning 
votes and personal power. 


Unhappily, state socialism lends itself as a 
great political tool for the demagogue who 
can gain votes by promising the benefits of 
state socialism when he isn’t going to be held 
to account for the long-range effects of his 
promises. Promises of immediate benefits will 
always be more powerful than distant dan- 
gers and far removed risks. 


The man who does not have to count the 
costs of carrying out these promises can mar- 
shal a political force which will always be 
very difficult to overcome. There isn’t anything 
glamorous about balanced budgets, sound 
money policies, the competitive system, a large 
volume of production, hard work, or selling 
one’s services at the price the buyer is willing 
to pay — certainly nothing so glamorous as 
the promise to provide jobs for all. Could it 
be that this idea — that the government will 
guarantee jobs for all who want them — 
came directly from Nicolay Lenin, who pointed 
out many years ago that the way to destroy 
our type of self-government would be to create 
a public belief that government could perma- 
nently supply all of the people with jobs? 
Lenin’s purpose wasn’t my purpose, for he 
pointed out that the certain result would be 
such a clamor for jobs that no free govern- 
ment could withstand the demand and remain 
financially stable. And Lenin probably didn’t 
see how soft a government could be regarding 
pay rates, and of course it does no good for 
the state to guarantee a man a job unless it 
sets rates of pay and the kind of a job that 
will satisfy him as a voter. 


The way to get more employment is to get 
more employers by inducing them to expand 
their activities, or to start new businesses. I 
believe this can be done only by inducing men 
to do these things and not by coercing them or 
by making it difficult for them to become em- 
ployers. I am one of those who think that the 
individual knows his own affairs better than 





anyone in government, but I am also con- 
vinced that unless business men do the very 
best job they know how, and unless we con- 
vince America that we are doing that quality 
of job, we will have increasing difficulties in 
the days ahead. 

Management has this responsibility. Respon- 
sibility is not divisible; what is made every- 
body’s business is nobody’s business. That’s 
why a debating society is no good as a man- 
agement. The stockholders made management 
their trustees. We were chosen for the re- 
sponsibility for only one reason — that we 
possess the greatest power of management — 
simply the ability to influence people to co- 
operate for a common purpose. If we weren’t 
chosen for that reason or don’t perform on 
that basis, somebody made a mistake in pick- 
ing us for our job. If we succeed in this, our 
stockholders and our workers all succeed with 
us. If we fail, the best thing that can happen 
is to recognize the failure and resign in time 
before the failure involves our workers, our 
stockholders and our consumers. 


Let me point out the greatest opportunity 
and the greatest responsibility — the main- 
tenance of our’faith in our form_and kind of 
government — the keeping of the sword of 
free enterprise as bright and untarnished as 
when it came to our time. That job is a chal- 
lenge to every man who is willing to stand on 
his own feet, every man who knows that a 
drift toward state socialism will be a leveling 
down process and not a leveling up, a process 
that will destroy both the freedom and the en- 
terprise of all the people. How many top exe- 
cutives do you know who have tackled the job 
of understanding the simple principles of 
economics that need such wide explanation, and 
then tackled the job of telling it all in simple 
terms to the members of their own organiza- 
tion? 

There cannot be any question about your 
self-interest or your loyalty to your country 
and your loyalty to your own conscience. Every 
one of these considerations will lead us to 
tackling this job. 

Everyone of us in management complains, 
and justly, when people lean on government, 
and yet in this matter we, too, are leaning on 
government. We want government to make our 
jobs easy. But when we ask government to 
help us in the problems of the day, we only 
give power-hungry men in Washington full 
support for the belief that business needs the 
help of government. 

The American people have a greater stake 
in this American way of life than they seem 
to realize. They could be convinced by the 
‘op men in every corporate management who 
understand the situation and personally and 
courageously present it to their own people 
and then to larger groups. It isn’t simply a 
job for public relations or press relations, 
though both could help. It must not be dele- 
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gated for it should be the personal job of each 
man in management, 

There isn’t a law that places this responsi- 
bility on corporate management or that sets 
up any penalty for its failure to act. The re- 
wards are so great for doing the job that there 
need be no penalty for failure to do it. You know 
what will happen if you fail on this job, and 
you don’t need any radar to warn you of the 
approach of the enemies of the American way 
of life. 

If this great ability to influence people is 
used on this one problem as it is used so well 
on so many less important problems, then the 
American way of life will survive — with no 
coercion by anyone and no favors by govern- 
ment to any individual or group — leaning 
on a beneficient government — until it goes 
bankrupt. 


—_————-0 


Dr. E. A. Goldenweiser, economic advisor of 
the Federal Reserve Board, with which he was 
associated for 27 years, has resigned to join 
the faculty of Princeton University, where he 
will engage in advanced study and will be 
associated with Dr. Albert Einstein. * Dr. 
Goldenweiser recently studied and reported on 
economic conditions in Europe. 
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INVESTING IN SOCIAL CHANGE 


NVESTMENT policy has been for a num- 

ber of years based on the influences of 
the 1929-1933 depression. Swift social 
changes and war, directly associated with 
the world depression, produced investment 
practices which both depended on and re- 
sulted in shrinking values and liquidating 
concepts. These gave us, and were the result 
of, the philosophy of economic maturity. 


Production of almost every old industry 
has reached levels formerly believed unat- 
tainable. We are a much larger producer 
and consumer than in the prosperous 1920s. 
Growth has been resumed, even if we allow 
for a fairly good set-back from war levels 
of production and employment. Change — 
new methods — new products — major tech- 
nological improvements always act as in- 
evitable incentives to new investment. 

Relatively less labor and to a smaller ex- 
tent less capital is needed for the produc- 
tion of basic necessities of life such as food, 
clothing and shelter. 









BURLINGAME 
PLAN 


has served investors for ten 
years by applying mathemat- 
ical formulae to price behavior 
of individual stocks. It is de- 
signed automatically to force 
realization of profits while 
available and to reduce capital 
shrinkage caused by 
price declines. 
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Descriptive pamphlet will be sent to 
individual investors and trust 
officials upon written 
request. 


THE BURLINGAME 
CORPORATION 


53 State Street 
BOSTON 9 







111 Broadway 
NEW YORK 6 





More workers and capital are being used 
and seem necessary for the improved stand- 
ard of living in industries such as service 
trades, luxury, comfort and leisure goods in- 
dustries. 

Some of the industries which may be 
beneficiaries of continued industrial tech- 
nological changes and which seem to be in a 
position to reflect technological changes 
from a consumer viewpoint are: 


automatic heating and cooling appliances 

air conditioning 

radio — television 

sanitation 

washing machines and home electrical ap- 
pliances 

laundry services 

modern kitchens 

pre-cooked foods 

improved lighting 


Another record which we think offers ad- 
ditional possibilties for investing in chang- 
ing social trends is the following: 


Changes in Spending Habits by Wage 
Earners and Families 


All Other 
Fuel Expendi- 
Food Housing Clothing & Lt. tures 


Pericd (Percentage of Average Total Expenditures) 
1869-1879 51.3 16.8 14.9 5.9 th. 
1880-1889 44.0 15.7 18.7 5.8 15.8 
1890-1899 42.3 14.3 15.9 62 213 
1900-1909 43.1 18.1 13.0 66 20.2 
1910-1919 39.9 13.7 °15.6 5.2 25.6 
1920-1929 37.3 14.6 14.9 5.0 28.2 
1930-1935 32.8 16.0 10.9 5.5 348 
1934-1939 33.9 18.1 10.5 6.4 31.1 


Mass production in agriculture and heavy 
goods industries combined with the major 
technological improvements created during 
war, will we believe continue the trends 
noted above. We believe that consumers will 
use considerably more of their expendable 
funds for “all other expenditures.” 


From October “Observations” by John Kalb 
of Lewisohn & Co., New York. 


Prudent Man Rule for District 


A bill to permit District of Columbia fi- 
duciaries to invest under the prudent man 
rule has been offered in Congress at the in- 
stance of the local bankers and bar associa- 
tions. This move is the outgrowth of a study 
made by a committee of the associations, as 
reported in May 1945 Trusts and Estates. 
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WHAT'S BEHIND THE PRODUCT? 
PUBLIC RELATIONS AS A MAJOR SALES TOOL 


PAUL B. WEST 
President, Association of National Advertisers 


UCH of the public is thoroughly sold 

on the merits of our advertised 
branded products. But they are still quite 
far short of being entirely sold on what is 
behind the product — the corporation that 
makes it and the system which permits the 
producer of superior merchandise to grow 
big and sometimes prosperous. 65% of 
newspaper editors say that people gener- 
ally regard the products of a large corpo- 
ration more favorably than they regard the 
corporation itself or its officers and direc- 
tors. Industry is still — and will always 
be — in a very real sense — on trial before 
the bar of public opinion in this country. 


One method of approach often proposed and 
utilized on numerous occasions in the last 
decade is for large industrial concerns to pool 
their resources — money, trained manpower 
and sometimes agency talent — to carry out a 
program instructing the public in the merits 
of free enterprise, the American way, freedom 
of competition or opportunity, and so on. 

Many of these jointly sponsored programs 
have helped create public understanding. Some 
have been particularly good — especially those 
designed to serve as a backdrop for advertis- 
ing on the same theme by individual companies 
cooperating in the program. 

There is certainly no fault inherent in such 
cooperative, coordinated programs. But this 
method if used alone and not as a backdrop 
for individual efforts can never do the entire 
job that needs doing. 


Don’t Shift All the Way 


We in industry want to stick to our knitting 
— mind our business. Which is making things 
and selling them. We don’t want any public 
relations — certainly not if it means we have 
to do extraneous things like teaching higher 
economics. So we help support dozens of or- 
ganizations to carry the whole burden of bring- 
ing to pass a millennium in business relations. 
3ut we’re really not supporting any of them 
if we try to shift the whole responsibility on 
to their shoulders. 

There is one primary and indispensable way 
to inspire faith in American industry and in 
our system of industrial democracy. It is for 
every industrial concern (1) to create a public 


From address before Pittsburgh Advertising Club, 
Sept. 11, 1945. 


understanding of its own contribution to the 
general welfare and (2) to demonstrate by its 
actions its concern for the general welfare. 

No longer can we fall back on the time-worn 
alibi that we can’t teach economics to people 
of average mentality. An impressive start has 
been made with the anti-inflation program. 
Back in 1942 when the War Advertising Council 
first undertook this campaign, some economists 
warned it was hopeless to try to repeal the 
law of supply and demand. We didn’t exactly 
repeal the law, but we haven’t had the run- 
away inflation they predicted either. After this 
campaign had been running — thanks to gen- 
erous space donated by the magazine pub- 
lishers — Elmo Roper made a survey and found 
that people had grasped the reasons why in- 
flation would threaten their security and that 
as a result people had taken the trouble to 
learn the 7 simple ways they personally could 
help prevent inflation, the 7 ways that.were 
listed in every ad on the subject. 

The Life Insurance Companies of America 
have been doing a magnificent job of providing 
the straight facts the people want — and need 
to know — about inflation. But this also has 
been the most profitable kind of advertising for 
the insurance companies because it shows peo- 
ple the sound sense of taking out insurance 
or increasing their policies at this particular 
time. 


Substitutes Waiting 


If industry should turn its back on national 
problems — if we become so busily obsessed 
with our competitive struggles that we have 
no time to demonstrate our interest in the 
public welfare, what then? Don’t worry, there 
are plenty of other candidates for leadership 
of public opinion. There’s the plan of the so- 
called Commission on the Freedom of the Press 
for establishment of a “Radio T.V.A.,” a Gov- 
ernment radio network to serve as a “yardstick” 
by which private radio could be judged. Here is 
the C.I.O. issuing bulletins, pamphlets and its 
monthly Economic Outlook, showing that 
American industry made a “profit” of $24.9 
billion during 1944 — but not saying that this 
“profit” becomes $8.5 billion after taxes, of 
which only $4.3 billion was paid to stockholders, 
the rest being kept as a reserve for expansion 
or maintenance of employment and _ other 
proper purposes.’ Next, there’s the United 
Automobile Workers (C.I.0.), which has al- 
ready applied for its first F.M. radio station 
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licenses in six large cities, with the expressed 
intention of “concentrating on educational fea- 
tures, including . . . economics, political and 
social sciences.” Then there’s the labor press, 
with its circulation of 18 million. 

There is no dearth of competition for leader- 
ship of public opinion. Our abdication would 
but encourage others to redouble their efforts 
— and leave more room for their success. 

I believe a public relations program such 
as I have outlined will pay for itself and ulti- 
mately reduce costs. Such evidence as there 
now is bears out this view. For instance, a 
brewer with national distribution finds — not 
just during the war but since 1937 — that it 
pays to devote a significant part of his adver- 
tising budget to strictly public service themes. 
Not in some intangible known as good will or 
consumer acceptance but in actual sales. 

Here is a cereal manufacturer in that highly 
competitive, trade-mark-conscious field run- 
ning public relations advertising over the corpo- 
rate signature because such advertising brings 
results at the cash register. 

We should make no fallacious distinction 
between product advertising and public rela- 
tions advertising but should recognize that all 
advertising can and does by its very nature 
have an important effect on our public rela- 
tionships. 


inquiry is invited. 
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Ancillary Administration 


This bank, one of New England’s old- 
est and largest, is thoroughly qualified 
by experience to provide ancillary ad- 
ministration in Massachusetts. 






TRUST DEPARTMENT 


The National 
Shawmut Bank 


40 Water Street, Boston 


Member Federal Deposit Insurance Corporation 


SVSVSSOSCISOSSOSSSSSSSSOSSSSSCSESISSSS 


Decide that you care about people and 
about what the people think of you. 
Have an employee policy that you can talk 
about, then do so. 


. Have a policy now on returning service- 


men, then tell about it. 


. Determine what community responsibilities 


are yours, do something about them, and 
let the community know about it. 


. Have a policy regarding organized labor 


that admits its existence. 


. Have a post-war plan, and let the people 


know about it. 


. Make sure that everyone who represents 


the company is familiar with the entire 
program. 


. Decide what is better about your way of 


doing business than having the government 
take it over ... then let the people know. 


. Find out what misconceptions exist about 


your company. 
Adopt a policy of cooperation with local 
news-gathering agencies. 


(Reprinted from a presentation made by The Hart- 
ford Courant) 









Your 
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CHANGING THOUGHTS IN MID-STREAM 


Socialistic Trend a Challenge to Businessmen 


BEN H. WOOTEN 
Vice President, Republic National Bank of Dallas 


NE of the first and major tasks for the 

post-war period will be a decision of the 
people of America as to whether they shall 
dominate our governmental processes or be 
pushed around by minority groups. We are 
not afraid of the military might of any na- 
tion or combination of nations. The history 
of slavery definitely reveals that more peo- 
ple enslave themselves than are enslaved by 
outside powers. 


The type of economy under which we shall 
live depends upon the type of our leadership. 
Do the professional and business men of 
America possess the qualifications for this 
leadership? If they do, they should exercise 
them, and if they do not exercise them it 
will not be long until business will again be 
in the doghouse — for keeps. 


If private enterprise should be abandoned 
in America for any type of soc?alism, it will 
not be because it has failed. Our achieve- 
ments contradict that charge. If our system 
should be abandoned, it will be because we 
have not kept our achievements before the 
men and women of America, because we 
have not educated them, have not guarded 
against the competition. The competition I 
refer to is that of government ownership, 
government participation in business and 
various subsidies. 


Fantasy and Fact 


The young people of America are not to 
be blamed if they have socialistic tendencies. 
Since 1930 what have they heard about our 
economic system in America except that: 


(1) Our system broke down in 1932. 

(2) Business was to blame for the depres- 
sion. 

(3) They have been told of government aid 
and ownership, occupied with many ai- 
phabetical agencies. 

(4) They have heard of the “Common Man” 
with the inference that the average man 
can somehow get more out of the gov- 
ernment than he puts into it. 


It has not been emphasized in their hear- 
ing that: 


Extracts from address before New Orleans Chamber 
of Commerce, Oct. 1945. 


(1) Neither the common man nor any other 
man can be paid over any great length 
of time for more than he produces. 


$1.00 per day wage is excessive if the 
employee earns only 50c per day; yet 
$50.00 per day is not sufficient if the 
employee earns more. 

There is no such thing as complete se- 
curity. History is full of instances of 
people turning to government for al- 
most everything, thereby surrendering 
their freedom for dictatorship. 


The theory of permanent government 
aid to an able-bodied individual is a 
deadening philosophy containing no 
challenge and no rewards other than 
the daily bread. E 


The function of government under our 
Constitution is that of a supervisor 
to determine that none infringes upon 
the rights of another. 


If the government provides his job it 
will plant him in the job, tell him to 
stay there and he will not have any 
choice, 


(2) 


The Balance of Power 


The results of a Gallup Poll published on 
August 5, 1945, taken both in England and 
America, on the same questions showed: The 
people of Britain overwhelmingly approved 
public ownership of railroads, banks and 
power companies. Approximately % of those 
contacted in America approved public own- 
ership of the same public institutions. Ac- 
cording to this Poll, enough people (only 
18% more would be necessary) were unde- 
cided to bring about a socialistic state if 
they should be further educated into social- 
istic tendencies. 


Business needs to let those persons who 
are wavering between regimentation and 
private enterprise know what business has 
accomplished to date. One may ask how can 
this be done. It could be done by a coopera- 
tive fund; however, it occurs to me that each 
individual business should divert a part of 
its advertising program to educating its cus- 
tomers on the achievements of all business. 
This can be done and done most effectively 
without any great additional outlay of ex- 
pense. 
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It is not enough for an automobile manu- 
facturing concern to advertise just “cars for 
sale.” In addition, it could advertise the eco- 
nomic processes that make it possible for 
cars to be put on sale and that make it pos- 
_ sible for such a large number of Americans 
to purchase them. 

It is neither fair nor necessary that our 
fighting men shall come home to a regiment- 
ed economy. Our armed forces have kept us 
from knowing the horrors of concentration 
camps and the anguish of slavery, yet they 
cannot give us economic freedom. That is 
the job of the one hundred thirty million 
Americans that they left at home, and I 
trust that their voices will be raised against 
regimentation in such thunderous tones that 
all Americans may hear and heed. 


World's Biggest Bank 


Bank of America, N. T. & S. A., of San 
Francisco, now ranks as the largest bank in 
the world in point of both deposits and total 
resources. On September 29 the totals were 
$4,748,300,000 and $5,037,500,000 respectively, 
compared with $4,620,618,000 and $4,965,- 
394,000 for the Chase National Bank of New 
York, which had long held first position. An 
idea of the relative size is gained from com- 
parison with the resources of all 6,840 Federal 
Reserve member banks which, as of June 30th, 
totalled $126,435,740. 

Of particular significance is the fact that 
these great totals were built by the Bank of 
America not only on the basis of a state-wide 
banking system number 491 branches, but also 
from a continuing policy of serving small cus- 
tomers in both banking and trust departments. 
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Workers Earnings and 
Living Costs 


In the five years from the outbreak of war 
in 1939 up to 1944 the earnings of the average 
employed person in this country increased 77 
per cent, while in the same period the cost of 
living advanced 25 per cent. The figures are 
astonishing, but they appear to be supported 
by a mass of newly compiled data just pub- 
lished by the Department of Commerce. The 
dollar average in 1929 was 1,409. It fell to 
$1,019 at the bottom of the Great Depression 
in 1933, and rose to $1,255 in 1939 when war 
broke out in Europe. In 1944 it was $2,220 
which is 77 per cent more than the figure in 
1939. 

There is at the present time widespread 
demand that the authorities at Washington 
should take action to allow increases in wage 
rates in order to compensate for the advances 
that have taken place in the cost of living. 
These arguments are usually accompanied by 
claims that the index of the cost of living un- 
derestimates the advances that have actually 
taken place. There is some validity in these 
latter allegations, for certainly the index does 
not give due allowance for the deterioration 
in the quality of the goods that each family 
must buy, nor can it do so. 

However even if it could be shown that the 
increase in the cost of living in the war years 
has been twice as much as the index shows it 
would still be true that the earnings of the 
average worker have increased far more rapid- 
ly than has the cost of living. In the cases of 
a good many industries, and especially among 
Jarge groups of white collar workers, there 
are valid arguments for increases in wage 
rates. However it is not valid to argue that 
for workers in general there should be in- 
creases in wage rates in order to compensate 
for wartime advances in the cost of living. 

Cleveland Trust Co. Business Bulletin, Sept. 15, 1945. 
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— THE CAPITALABOR TEAM — 


Under this heading, we are from time to time reporting and dis- 
cussing developments which have promoted, or promise to promote, the 
mutual welfare of employees, employers and those who provide the 
capital tools with which they work.—Editor’s Note. 


INCENTIVE WAGE PLANS 


A survey of incentive wage plans now in 
use, to determine opinion of them as an aid 
in setting rates, estimating costs, demands of 
labor, etc., has been issued by Douglas T. 
Sterling Co., management consulstants. 

Comments from 306 companies using incen- 
tive wage plans are given in 11 pages of direct 
quotations. The booklet also lists the 61 indus- 
tries that participated, and the principles of 
wage incentives as set forth by the N. A. M. 


LABOR DIRECTORS 


Two members of the seven-man board of 
directors of Nunn-Bush Shoe Company in Mil- 
waukee are elected by employees at the com- 
pany’s two plants, from among their own fel- 
low-workers. The purpose of this innovation — 
one of several years standing — is to assure 
consideration of the necessities of labor as a 
partner with owners and management. Nunn- 
Bush has, since 1915, had an employee council 
under which employees and management have 
developed the “share-the-production” plan of 
compensation. The plan’s philosophy and scope 
are explained in a booklet by that title. 


LABOR-MANAGEMENT STUDY 


Following completion of a two-year study, 
Dr. Boris Stanfield of Columbia University re- 
marked the challenge of Russian and now Brit- 
ish socialization to American industrial man- 
agement, and requires a practical plan of co- 
operation to avoid disastrous attempts at 
Utopian schemes. The report was sponsored 
by the Minnesota & Ontario Paper Co. of In- 
ternational Falls. 


\ LABOR POINT OF VIEW 


In the best interest of your own company, 
of your industry and of the country, workers 
should be paid the largest possible reward for 
their services in order that they can help con- 
sume the products of industry. High wages 
should be the reward ‘of efficiency, the incen- 
tive for efficient production. The work week 
hould be reduced as technological progress 
permits so that all those willing and able to 
work should have the opportunity to have jobs 
which will provide the highest possible stand- 
xrd of living. The shorter work week must be 

means of sharing the prosperity, not of 
haring poverty. 

ROBERT J. WATT, International Representative, 

AFL, before the New England Council. 


HOW EMPLOYES ARE KEPT INFORMED 


Success in keeping employes informed about 
matters pertaining to their work often deter- 
mines the degree of confidence in which that 
management is held by its employes. Mediums 
of communication include: 


1. An employe handbook, as a means of pre- 
senting factual information, is placed in 
the hands of each employe—but a different 
version being used for each separate product 
unit. 

. Staff conferences at plant levels carry the 
interpretation and explanation to those re- 
sponsible for production. 

3. A monthly news letter to the home of way 
employe. 

. Local managers send a friendly letter peri- 
odically to tell interesting facts about the 
business and its people. 

. The general office industrial relations staff 
places in the hands of all key operating 
people a bi-monthly digest of news from 
many sources relating to personnel matters. 

. Attractive booklets, describing the romantic 
background of various units comprising the 
corporation and its many products, are dis- 
tributed to employes as well as to the pub- 
lic. 

. The annual report. 

. The many training groups for supervisors 
and operating employes are used as oppor- 
tunities for the presenting of facts about the 
business. 

9. Films are used as visual aids to dramatize 
policy. 


From “Making Employe Communicaticns Work,” 


Hill and Knowlton. 
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FREDERICK A. CARROLL 


A career of civic service paralleling in ex- 
cellence that in trusts, banking and law 
came to a tragic end on October 16 when 
Frederick Aloysius Carroll met his death in 
a motor accident 
on the outskirts 
of Paris. Mr. 
Carroll, as 
American Red 
Cross Commis- 
sioner for Brit- 
ain and Western 
Europe, was 
travelling with a 
convoy of trucks 
carrying cloth- 
ing to Luxem- 
bourg. Full mili- 
tary honors 
were accorded 
him at funeral 
services in Paris. 

Surviving Mr. Carroll are his wife, five 
daughters and a son wo is a Lieutenant 
Commander in the Submarine Service, 
U.S.N.R. Cmdr. Bob, after perilous duty at 
sea, was awaiting his father’s return. 

Mr. Carroll, who was on leave as vice 
president and trust officer of The National 
Shawmut Bank of Boston, was admitted to 
the Massachusetts Bar in 1912, and engaged 
in a general law practice. He was vice presi- 
dent of the Shawmut Association of Boston, 
and of the Shawmut Bank Investment Trust, 
a trustee of the Home Savings Bank, and a 
director of a number of companies. 

Mr. Carroll was immediate past president 
of the Trust Division of the American Bank- 
ers Association which term of office expired 
on September 28, 1945. He was a member of 
various committees of the National Bank 
Division, the Massachusetts Bankers Asso- 
ciation, Trust Division of the American Bar 
Association, and the Corporate Fiduciaries 
Association of Boston. 

Mr. Carroll brought fine leadership and 
much honor to the trust fraternity. The edi- 
tors of Trusts and Estates join in.~mourn- 
ing this great loss. 
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Merle Selecman, secretary of the Trust 
Division, was seriously injured in the acci- 
dent which caused the death of Mr. Carroll, 
whom he was assisting in the Red Cross 
work. The latest welcome news is that he is 
out of danger. We wish for him a rapid 
recovery. ' 


FREDERICK A. CARROLL 


TRUSTS and ESTATES—November 1945 


FREE ENTERPRISE — FREE PRESS 


Consciously or unconsciously, we are all 
advertisers. When we consciously choose to 
use it, the printed page, like the spoken 
word, is a means of communication. By it 
the business man can rough hew for himself 
and his community the shape of things to 
come. 


But in shaping others the advertiser per- 
force first shapes himself. It has been well 
said: He who dares not advertise is an en- 
emy of society. The advertiser can speak by 
no rule but the Golden Rule. He must iden- 
tify himself with the public good and its bet- 
terment. He cannot advertise quality and 
sell shoddy. Nor publish ideals and perform 
beneath them. 


It is thus that advertising is more than 
simply salesmanship in print. It raises 
standards of goods and services. It drama- 
tizes the adventure of modern economic and 
community life. It nourishes the pride of 
participation which makes employees and 
customers thing of your company as “my 
company.” 


It is not only as a force for social and 
economic betterment that the editor looks 
kindly upon advertising. He knows that it is 
the economic lifeblood of the Free Press. So 
long as there is a multiplicity and diversity 
of advertisements, the editor and publisher 
are free from responsibility to aught but 
their own conscience and the public welfare. 
No subsidy by special interest or Govern- 
ment is needed as is the case where the 
press is “kept.” If you would have a part in 
the support of the Free Press, be an adver- 
tiser, and for that count some part of the 
cost well spent. 


As salesmanship in print, advertising is 
information and activation. It justifies itself 
as the cultivator of goodwill. It educates 
both customer and competitor, builds busi- 
ness, disseminates new desires, creates mass 
markets and fosters the economies of mass 
production. 


But there is a higher level of advertising 
that aims at building and enriching the com- 
munity, giving substance to public thinking 
about the public good. Then it becomes most 
fully the means of part payment of the debt 
which every businessman owes to his pro- 
fession, for it thereby identifies private en- 
terprise with the public weal. 


Editorial in the American Banker, Oct. 17 
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INSURANCE CONTRACTS 


FOR PROFIT-SHARING TRUSTS 


REQUENTLY one of the purposes of a 

profit-sharing trust, and in some cases 
the dominant purpose, is to provide retire- 
ment income for the beneficiary of the trust. 
Retirement income provided by a profit- 
sharing trust is indefinite in that there is 
no fixed annual contribution to the trust. 
In the case of a pension trust the amount of 
income is determined in advance, purchased 
on an actuarial basis and at a definite an- 
nual outlay. Even though the intent is to 
provide pensions, many employers prefer to 
use a profit-sharing trust in order to avoid 
an annual commitment and to gear the con- 
tributions to the profits of the business. 


Where the funds of a profit-sharing trust 
are to be accumulated primarily for the pur- 
pose of providing pensions, the whole matter 
can be handled on a self-administered basis 
or by means of purchasing contracts from 
insurance companies. Where the funds are 
self-administered, in many cases no invest- 
ment is made in an insurance company con- 
tract until the beneficiary of the trust reach- 
es his retirement age. At that time the 
funds of the trust may be invested in the 
appropriate annuity contract. 


Place for Insurance Contracts 


URING the accumulation period and 

prior to the retirement date, is there 
any occasion for investing any of the pro- 
ceeds in insurance company contracts? In 
some instances the funds will be invested in 
government bonds and high grade securities. 
in other cases the investment may be more 
general in line with those of a common trust 
fund or an investment fund. In some in- 
stances the investment might be made in se- 
curities of the employer corporation. 


It would be possible to invest some or all 
of the funds each year in single premium 
deferred annuities. When done on a group 
basis there are many advantages. In some 
instances annual premium annuity contracts 
may be invested in. These contracts can con- 
tain an element of life insurance. The life 
insurance is relatively small and is frequent- 


Advantages Cited in Given Situations 


F. P. McGUIRE 
Attorney, Connecticut General Life Insurance Company, Hartford 








ly recommended because the difference be- 
tween the cost of an annuity contract with 
a life insurance element and one without is 
comparatively little. The contract is primar- 
ily an annuity contract and should not be 
thought of in the sense of ordinary life in- 
surance. Where such an investment is made, 
it is advisable to invest only a part of the 
annual contribution in order to have a re- 
serve to meet the annual premiums in years 
in which no contribution or a smaller con- 
tribution may be made. 


Each Case on Its Own 


HE extent to which investments can or 

should be made in insurance company 
contracts depends upon the circumstances 
of each case. Such contracts should be pur- 
chased under profit-sharing plans only 
where income to a retired employee is an 
important part of the plan. The value of 
these contracts increases substantially each 
year and the annual and maturity values are 
guaranteed. By means of purchasing such 
contracts in advance of retirement the trust 
can get a lien on present annuity rates. If 
the purchase is deferred until actual retire- 
ment, there is no telling what the rates will 
be at that time. 

Where the entire investment is made in 
annuity contracts, the entire responsibility 
for investments is dispensed with. If an in- 
vestment account is managed by the trus- 
tees, it requires constant attention, imme- 
diate collection and reinvestment of income 
— the maturity value of securities and the 
annual contributions of the employer. In ad- 
dition, the fund requires constant super- 
vision — purchase and sale of securities. 
Aside from the judgment and ability of the 
trustee, there is the factor of expense which 
must be taken into consideration. While it is 
expected that losses will be few and the 
fund may be increased through investment 
ability, there is always present the invest- 
ment hazard. Where the investments are 
made in whole or in part in contracts issued 
by insurance companies, the above factors 
are reduced accordingly. 





Happy Medium 


O general statement is possible as 

everything depends upon the facts sur- 
rounding the case. If freedom from invest- 
ment responsibiilties and expense is desired, 
insurance company contracts can be very 
appealing. If, on the other hand, it is felt 
that the above risks can well be taken, the 
reasons for investing in insurance company 
contracts are accordingly reduced. Probably 
a happy medium would be to use insurance 
contracts as a part of the portfolio. 


No one plan is an over-all solution. There 
is a growing tendency to adopt a combina- 
tion of a pension plan providing a definite 
base income and augmenting it with a profit- 
sharing plan which can provide additional 
but indeterminate income. The big advan- 
tage of using insurance company contracts 
is the guarantees which are available and 
the substantial reduction in the trustee’s ex- 
pense and fee where the trustee is freed 
from the responsibility of investment and 
the detailed accounting that goes with it. 





PROFIT SHARING 
PLANS... 


Tailor-Made 


From basic facts given to us in 


consultation, we guide your 
corporate customer to the plan 


that satisfies his exact needs. 


Wickenden and Associates 
(A Partnership) 


Employee Benefit Programs 
Pension, Bonus and 
Profit Sharing Plans 


295 Madison Ave., New York 


Washington - Toronto - London 
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“Will The Lawyers Picket The 
Banks?” 


The pending controversy between Louisville 
trust companies and lawyers, over the former’s 
right to draw wills and trust agreements, has 
evoked the following editorial in the local 
Courier Journal, under the title shown above: 


“Things have come to a pretty pass when 
one dignified and learned member of the Louis- 
ville bar will call another a Petrillo, and with 
a withering sneer, but the innocent bystander 
is bound to come to the conclusion that there 
is a certain rough justice in the charge, fearful 
and indecorous as it is. 

“The Louisville lawyers who are resisting 
the contention of a majority of their brethren 
that banks and trust companies must not pre- 
pare trust instruments and wills assert that 
this principle would establish a system simi- 
lar to that which Mr. James Caeser Petrillo, 
ezar of the musicians’ union, has been so suc- 
fessul in establishing. Under the system banks 
and trust companies of this State will be re- 
quired to employ ‘stand-by counsel’ as a con- 
dition precedent to their being allowed to ren- 
der the services in question, just as persons 
employing a ‘name band’ are, under Mr. 
Petrillo’s rules, required to employ an equal 
number of members of the local musicians’ 
union to stand by and do nothing. 

“Now, there is something in that, except, of 
course, that Mr. Petrillo’s union is by no means 
the only one which has successfully applied 
the stand-by, or make-work, or feather-bedding 
principle. Sometimes the principle requires 
union members to be paid for doing nothing 
at all as in the Petrillo illustration. More often 
it seeks to create employment by demanding 
that skilled workmen, union members, be paid 
to do work which semi-skilled or unskilled 
workmen might just as well do. This is a natur- 
al impulse of unionization, though in the long 
run a wrong and uneconomic one, and, when 
you come to think of it, you find that the law- 
yers of Kentucky are definitely unionized. 

“They don’t say they are unionized. They 
say they are ‘integrated,’ which is a more 
delicate term, but you can’t practice law in 
Kentucky without being a member of, and 
paying dues to the Kentucky Bar Association. 
Here is a closed shop more tightly closed even 
than many industrial unions insist upon.” 

“In this jurisdictional dispute we had only in- 
tended to raise the cry: ‘Go it, bankers! Go it, 
bar,’ but we were struck and fascinated by the 
Petrillo analogy, and have now worked ourself 
up to the point where the next time we go to 
the bank we expect to find a lawyers’ picket 
line shuffling patiently in front, bearing signs 
reading, ‘Crucified Upon a Cross of Gold,’ and 
indicating in general that among man’s inhu- 
manities to man those of bankers to lawyers 
rank first and foremost in infamy and devil- 
ish ingenuity.” 





ENCOURAGING SMALL ESTATES 


Considerations in Developing and Handling 


ROBERT E. MacDOUGALL 
Trust Officer, Girard Trust Company, Philadelphia 


GOOD many trustmen throughout the 

country have been seriously considering 
the impact of State and Federal Inheritance 
Taxes on estates and the inability of our 
people to accumulate large estates as in the 
past. It does not require a prophet to realize 
that estates of the future are likely to be 
smaller and that the salvation for Trust De- 
partments is to broaden the base for the 
services they have to offer. 

With this situation in mind, we at the 
Girard concluded to study the experiences 
of a number of trust institutions who by ad- 
vertising and solicitation have encouraged 
people of small means to bring their estate 
problems to the Trust Department. As a re- 
sult of this study, we reached several con- 
clusions regarding small estate business. 

A great many people regarded our com- 
pany as catering only to socialites of very 
substantial means. While it is true that we 
have a good many accounts in this category, 
it is also true that in 1943 we were settling 
50 estates averaging $11,000 and that in 
1944 we were settling 31 estates averaging 
$12,000. In fact, in the past five years, over 
34% of the estates we have settled have been 
valued at an average of $11,700. We believed 
that if this information were given to the 
public, coupled with the announcement that 
we were extending our services to persons 
with estates of $1,000 and up, it would go a 
long way toward dissipating the idea that 
our services are available only for the 
wealthy. 


Points to Consider 


JZ\ XPERIENCE has shown that fees as 

Executor are largely compensatory but 
those customarily paid Trustees for ac- 
counts in the lower brackets are not ade- 
quate. It seemed to us that if there was a 
need for economical and efficient settlement 
of small estates we should prepare ourselves 
to supply that need. Such an extension would 
be in line with present trends in banking 
and general business. Also, we believed that 
development of this business would encour- 


age more people to consult attorneys about 
their wills, developing good will for us, and 
that this would give us an opportunity to 
plan in advance for the most effective and 
economical administration of the estates in 
question. Moreover, the plan would provide 
a fresh and timely note in our advertising. 

We had to consider what the effect of the 
announcement would be in the minds of the 
public and members of the Bar. We did not 
wish to give the public the impression that 
we were offering a lower quality of service 
because this might adversely affect the sub- 
stantial business that is important to us. 
We believed this objection could largely be 
overcome by making it clear in our advertis- 
ing that estates large and small would re- 
ceive the same supervision. 

We also had to consider the manpower 
problem; whether it would not be well to 
wait until after the war before embarking 
upon this extension of our services. From 
our study it developed that the chief burden 
initially falls on the Estate Planning Divi- 
sion rather than on the Administrative Divi- 
sion. Fortunately, we were equipped to han- 
dle the interviews and it was not contem- 
plated that there would be any active 
solicitation. 

When an institution makes the rather 
startling announcement that it is interested 
in estates in the $1,000 class, one would 
naturally expect to have offered to it for 
immediate settlement such estates that have 
recently fallen in. This has not been the case 
with us. However, the cases in this class 
that are being accepted now will fall in be- 
ginning possibly three to five years hence, 
and it may be at that time we will consider 
establishing a special estates division in the 
administration department. 


Eliminating the “Bugs” 


HERE was further concern that there 
would be a flood of small and unprofit- 
able business, both estates and trusts, but 
this did not prove to be the case. We won- 
dered whether we would be asked to accept 





Experience Counts- 
Particularly in 
Settling Small Estates 


In the long run, a good administrator will save 
money for your estate, no matter what its size. 
Experience counts heavily for your heirs —not 
only in making prompt settlement but in fo#mu- 
lating the most advantageous estate plan. 

MALL estates as well as great inheritances are important 

business with us. Our long experience and complete 
facilities are available for competent settlement. It may 
surprise you to know that in the last five years, 34% of 
the estates settled by us have been valued at less than 
$25,000. Some of these estates have been as small as 
$1,000; the average is $11,700. 
Our work as Executor includes such duties as collection 
of assets, taking inventory, paying debts and taxes, 
caring for real estate and securities and distributing assets 
to the heirs. Legal work is entrusted to your lawyer. 
Fees for settling estates are reasonable and have been 
reduced. The following are typical of our fees for acting 
as Executor in cases where we are consulted at the time 
the Wills are prepared. 


Estate of $ 1,000 

“ « §.000 

“ 10,000 

* 15,000 

“ 20,000 

“ 25,000 
Consultation with our Estate Planning Department involees 
no cost, no obligation. We can be of real help in planning 
economics for your estate. Come.to see us. Your visit may 
turn out to be a money-saving call. The Information Desk 
will direct you to the proper Estate Planning Officer. 


Girard Trust Company 


BROAD AND CHESTNUT STREETS, PHILADELPHIA 


One of series mentioned in 
accompanying article 


Another advertisement is headed: 


No Matter What Its Size — 
Your Estate Is Important 
To Your Family 
The text reads, in part: 

Even if you think it small, your estate de- 
serves prompt and economical settlement. We 
like to settle small estates — are anxious to 
handle them. In fact, 34% of the estates we 
have settled in the past five years have been 
valued at less than $25,000. Some have been 
as small as $1,000 and the average of these 
estates is $11,700. 

There are many advantages in Girard’s set- 
tlement of modest estates. All of the facilities 
necessary to the handling of the largest estate 
are available. Settlement is made promptly 
and expeditiously. Our work covers the col- 
lecting of assets, taking inventory, paying 
debts and taxes, caring for real estate and se- 
curities, distributing assets to inheritors, and 
many other duties. Legal work is entrusted to 
your own lawyer. 
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many small Guardianships, which are per- 
haps the most unprofitable form of business 
with which a trust company has to deal. 
Here again we found the results gratifying. 
Finally, we were concerned that members 
of the Bar would feel that we were en- 
croaching on their preserves, but on the 
other hand we believed that the representa- 
tive attorneys would regard this as a legi- 
timate extension of our business. 

Having decided to proceed, we made the 
necessary arrangements in the Estate Plan- 
ning Division, prepared forms and devel- 
oped plans particularly suited to economies 
in the administration of small estates. For 
example, if Mr. A had a bank account of 
$3,000 and wished to name our institution 
as Executor of his will, we would recommend 
that he place the account in the joint names 
of his wife and himself, naming the Girard 
to act as Executor of the estate of the sur- 
vivor. A similar suggestion would be made 
with respect to placing real estate in joint 
names. 

The advertising refers in no way to 
trusts, although, if the circumstances war- 
rant it, we do not discourage trusts unless 
they are likely to be less than $10,000. We 
have not found it feasible to make a charge 
that would cover the cost of trusts under 
that amount. Most of the plans adopted for 
estates in the smaller brackets do not pro- 
vide for trusts. However, the Common Trust 
Fund makes possible the efficient and profit- 
able handling of trusts down to $10,000. 

As indicated above, our initial experience 
indicates that it will-not be necessary, at 
least for some time, to set up a separate 
Administrative Division. We do not place 
these Wills on our tickler file for periodic re- 
view because of the expense factor and also 
because the Wills usually provide for out- 
right distributions and are, therefore, not 
as likely to be affected by changes in tax 
laws as more complicated cases. 


Advertising 


EVEN newspaper advertisements ap- 

peared in the various Philadelphia 
papers during May and June of this year. 
While it is somewhat early to appraise the 
results, we were gratified to find that we 
had a great many interviews with persons 
not only of small means but those having 
substantial estates. These could be directly 
traced to the newspaper advertising. Many 
of these cases have been closed, quite a num- 
ber being in the $30,000 to $50,000 group 
and several in excess of $1,000,000. The 
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smallest case closed involved an estate of 
$4,500, although, as outlined in the adver- 
tisements, we were willing to accept an es- 
tate of $1,000, in cases where we are con- 
sulted at the time the wills are prepared. 


The public reaction was quite favorable, 
although there was protest from some mem- 
bers of the Bar who believed that we were 
infringing on their field. On the other hand, 
there were many representative lawyers who 
commended this extension of our service. 

We believe that trust companies adopting 
the policy of broadening their base of oper- 
ations will be on the right track and that the 
day has come when it can be honestly said 
that trust service is available to anyone who 
needs it. 


Annuities Up 45% In 5 Years 


More than 1,500,000 American workers are 
now covered by group annuities, an increase 
of 75% since pre-war 1940, according to the 
Institute of Life Insurance. The group an- 
nuities alone represent aggregate future in- 
come of more than a quarter of a billion dol- 
lars a year. 

While the group annuities have shown the 
greatest rate of increase during the war years, 
all annuities have gained sharply, the total an- 
nuities of all types now in force being for ap- 
proximately $850,000,000 annual income, repre- 
senting over 2,600,000 annuities or 45% more 
than in 1940. 

At the beginning of this year, the life in- 
surance companies of this country had 2,535,- 
200 annuities in force, for an aggregate of 
$800,400,000 of annual income. Of _ these, 
523,300 were already paying income to an- 
nuitants in the amount of $191,000,000 a year; 
1,476,900 were fully paid up, their aggregate 
income of $277,300,000 to begin in the future; 
and 535,000, representing eventual annual in- 
come of $332,100,000 were still being paid for. 

Of the total in force at the beginning of 
the year, 1,381,400, representing annual in- 
come of $240,400,000, were group annuities, 
written on groups of employees, 1,022,400 were 
individual annuities, representing annual in- 
come of $503,500,000, and 131,400 were an- 
nuities being set up as supplementary con- 
tracts under regular life insurance policies, 
representing $56,500,000 of annual income to 
beneficiaries. 


a0 


Don MacKay of the United States National 
Sank (Portland) was chosen first vice presi- 
‘ent of the Trust Companies Association of 
Oregon, to succeed Chester J. Irelan; Ivan 
Pollard, Portland Trust and Savings Bank, 
lected second vice president. 























WILLS 
ESTATES era 
TES 







TRUST and 
SERVICE odd 
2 ICE 







Vou 1 






Vou. 2 







ee PHu . 






=P Hoo 










A Complete Wills, Estate 
and Trust Library 


directly under your hand 












With the 2-volume loose-leaf “Wills, Es- 
tates, and Trust Service” on your desk, you 
save hours of searching through a vast array 
of law books. A flip of the right tab card, 
a glance at the sectional index, and the 
answer to any question concerning wills, 
estates, and trusts is before you. 











Included are: Law of Wills; Law of 
Executors and Administrators; Law of 
Trusts; Legal Investments; Guardians 
and Conservators; Management of Es- 
tates—all with revised statutes, an- 
notated text, annotated forms, and 
clear editorial explanations, examples 
and suggestions. Ne matter what prob- 
lem you may be faced with relating to 
wills, estates, or trusts, you will find 
its answer in the Service! 


NEVER GROWS OLD—AII new laws and 
amendments are reported immediately upon 
enactment, for filing in the Service binder. 
Current supplements and replacement pages 
keep all other sections of the Service con- 
tinuously up-to-date. 

Bound Volume of Unre- 
ported Cases at No Extra 
Cost — Hundreds of perti- 
nent decisions, covering 
the past 15 years, and 
found in no permanent re- 
porter system, are included 
in this bound volume 
which is given you to 
round out your “Wills, 
Estates, and Trust Ser- 
vice.” 









































For further particulars, write to 


[PRENTICE Darl HALL, Inc] 


70 Fifth Ave. New York. N.Y. 
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Program for 


TRUST DEVELOPMENT SESSIONS 


FINANCIAL ADVERTISERS ASSOCIATION CONVENTION 
HOT SPRINGS, VA. 


November 26 


“Looking for the Profit Margin in Trust 
operations’ — Walter E. Bruns, Vice 
President & Trust Officer, Bank of Amer- 
ica, San Francisco. : 

“Estate Planning Bull Session”—Maynard 
D. Conklin, Trust Officer, Fifth Third 
Union Trust Co., Cincinnati, in charge, 
assisted by H. Leonard Flynn, Asst. Vice 
Pres., Cleveland Trust Co. 

Suggested subjects: 

1. New Names 

2. How to build and handle a mailing list 

3. Estate plans, when and how to use 
them 

. Life insurance recommendations and 
integration with estate plans 

5. Use of life insurance trusts 





IN DELAWARE 





Capital - 
Surplus and Undivided Profits - 


WILMINGTON 


TRUST COMPANY 
Wilmington, Delaware 


Member Federal Deposit Insurance Corporation 


- 13,408,195.76 


November 27 


“Insurance Underwriter’s Viewpoint on 
Pension Trusts” — Wallace M. Watson, 
C.L.U., Mutual Benefit Life Insurance 
Co., Boston. 


“The Pros and Cons of Profit Sharing 
Trusts” — Dudley F. Jessopp, Chicago 
attorney. 

Continuation of “Estate Planning Bull Ses- 
sion.” 


November 28 


“Should Corporate Executors Seek Small 
Estates and Trusts?” — L. H. Roseberry, 
Vice President & Manager, Trust Dept., 
Security-First National Bank, Los Ange- 
les. 

Discussion headed by Louis Fischer, Vice 
President, American National Bank & 
Trust Co., Chicago, and William Berry- 
man, Mississippi Valley Trust Co., St. 
Louis. 

“Advertising TEAR APART Clinic” 
Divided into two groups, one for smaller 
banks and one for larger banks: One head- 
ed by C. B. Leonhard of Detroit Trust 
Co., the other by John Zuber of American 
National Bank, Indianapolis. 

1. Advertising in general 
. Pension trusts 
3. Profit sharing trusts 
. Business insurance trusts 
. Advertising fees and charges 
3. Use of radio and newspaper advertis- 
ing during 1945. 


Novem ber 29 


“Common Trusts and New Business” — A. 
W. Whittlesey, Vice President, The Penn- 
sylvania Co., Philadelphia. 


Edwin B. Dooley, former All-American quar- 
terback from Dartmouth and former sports 
writer for The New York Sun, will address the 
Financial Advertisers Association meeting on 
the morning of November 28. Mr. Dooley, who 
is now Director of Public Information for 
General Foods Corporation, will speak on 
“The Functions of a Corporate Public Rela- 
tions Program.” 





TRUSTEE’S DEALINGS WITH AN AFFILIATE 


Nature of Interest Leading to Self-Dealing 


BERNARD SCHWARTZ, LL.M. 


The author is a member of The New York Bar and is now in Europe 
on a Sheldon Traveling Scholarship from Harvard Law School.—Editor’s 


Note. 


f: accord with the traditional uncomprom- 
isingly rigid attitude of equity toward 
trustees, most decisions have dealt strictly 
with the trustee when called upon to consid- 
er the propriety of his dealings with a corpo- 
ration with which he is connected. The 
courts have in general disregarded the form 
of the transaction, whenever they thought 
that the acts of the trustee infringed the 
settled prohibition. Thus, dealings by a 
trustee with a corporation organized and 
controlled by him; with a corporation in 
which he was the majority stockholder; with 
a corporation under his management or in 
which he was the dominating influence, have 
been uniformly condemned as, in effect, self- 
dealing.' Likewise, a dealing with a firm of 
which the trustee is a member comes within 
the prohibition of the rule.” 

More difficult to reconcile are those cases 
where the trustee’s control does not extend 
so far — where he is an officer or director of 
the corporation. A decision holding a guard- 
ian liable where he deposits money in a bank 


‘Wamrick v. Bryan, 21 F. Supp. 392 (N. D. Okla. 
1937) :Schuster’s Estate, 35 Ariz. 457, 281 Pac. 38 
(1929): Bermingham v. Wilcox, 120 Cal. 46, 52 Pac. 
Eberhardt v. Christiana Window Glass 
Co., 9 Del. Ch. 284, -81 A. 774 (1911); Roberts v. 
Weimer, 130 Ill. App. 297 (1906), aff'd 227 Ill. 138, 
81 N.E. 40 (1907); Ball v. Hopkins, 268 Mass. 260, 
167 N.E. 338 (1929); Arnold v. Smith, 121 Minn. 
116, 140 N.W. 748 (1913); Bender’s Estate, 22 
N. J. Eq. 192, 192 A. 718 (1937); Hill’s Estate, — 
N. J. Eq. —, 82 A. 338 (1912); Meinhard v. Salmon, 
249 N. Y. 458, 164 N.E. 545 (1928); Skinnell v. 
Mahoney, 197 App. Div. 808, 189 N. Y. Supp. 845 
(2d Dep’t 1921); Matter of Harbeek, 142 Mise. 57, 
245 N. Y. Supp. 312 (1931); Otier v. Neiman, 96 
Mise. 481, 160 N. Y. Supp. 610 (1916); Matter of 
Boyer, 54 Mise. 182, 105 N. Y. Supp. 857 (1907); 
MacFadden v. Jenkins, 40 N. D. 422, 169 N.W. 151 
(1918); Hull v. Heimrick, 138 Ore. 117, 3 P. (2d) 
758 (1931). 

*Magruder v. Drury, 235 U. S. 106, 35 Sup. Ct. 77 
(1914); In re Macky’s Estate, 73 Colo. 1, 213 Pac. 
131 (1923); Colgate’s Ex’r. v. Colgate, 23 N. J. Eq. 
372 (1873); Fulton v. Whitney, 66 N. Y. 548 (1876); 
Matter of Lester, 172 App. Div. 509, 158 N. Y. Supp. 
763 (3d Dep’t 1916); In re Lee’s Estate, 132 Ore. 1, 
279 Pac. 850 (1929); Cannon v. Apperson, 14 Lea 
553 (Tenn. 1885); cf. Matter of Myers, 131 N. Y. 
409, 30 .N.E. 135 (1892). 


822 (1898); 


of which he is a cashier may go too far;? 
likewise a broad’ statement that the prohibi- 
tion extends to all dealings with “a corpora- 
tion of which [the trustee] is an officer or 
stockholder.”* This line of cases may in gen- 
eral be summarized by the principle that 
such transactions may be invalidated where 
the fiduciary holds a position of some im- 
portance in the company with which he deals 
— where his interest therein is in fact sub- 
stantial enough to influence his conduct.5 


Scope of Interest 


HERE a corporate rather than an in- 

dividual trustee is involved one can 
likewise start with the assumption that com- 
plete control by the corporate trustee of the 
corporation with which it deals renders the 
transaction voidable.® But this concept is not 
very helpful, except in the clearest cases. 
What less than complete control will render 
the transaction voidable? The complex inter- 
relations of modern industrial society — all 
valuable and necessary to industry as we 


Lidde ul e. 
(1938). 

‘Ryan v. 
968 (1943). 

"Cunningham v. Cunningham, 215 Ala. 484, 111 So. 
208 (1927); Whitlow v. Patterson, 195 Ark. 173, 112 
S.W. (2d) 35 (1937); Crawford County Bank v. 
Bolton, 87 Ark, 142, 112 S.W. 398 (1908); Landis v. 
First Nat. Bank, 20 Cal. App. (2d) 198, 66 P. (2d) 
730 (1937); MeLellan’s Estate v. McLellan, 8 Cal. 
(2d) 49, 683 P. (2d) 1120 (1936); Churchill v. 
Peters, 57 Cal. App. (2d) 521, 134 P. (2d) 841 
(1943); Sykes v. Kruse, 49 Colo. 560, 113 Pac. 1013 
(1911); Kinney v. Lindgren, 373 Till. 415, 26 N.E. 
(2d) 471 (1940); Campbell v. Albers, 313 Ill. App. 
152, 39 N.E. (2d) 672 (1942); Ottawa Banking & 
Trust Co. v. Crookston State Bank, 185 Minn. 22, 239 
N.W. 666 (1931) ; Matter of Whitmire, 172 Misc. 277, 
15 N.Y.S. (2d) 379 (1939); Matter of Keane, 95 
Misc. 25, 160 N. Y. Supp. 200 (1916); First Nat. 
Bank v. Selmser Fuel & Grain Co., 55 8S. D. 586, 
227 N.W. 62 (1929); In re Gutenkunst’s Estate, 232 
Wis. 81, 286 N.W. 566 (1939); In re Filarde, 221 
Wis. 589, 267 N.W. 312 (1936). Of. Strong v. Dutch- 
er, 186 App. Div. 307, 174 N. Y. Supp. 352 (2nd 
Dep’t 1919); Matter of Wohl, 36 N.Y.S. (2d) 926 
(1942). 

°‘Matter of Jones, 155 Mise. 315, 280 N. Y. Supp. 
521 (1935). 


Strong, 183 Miss. 805, 184 So. 432 


Plath, 18 Wash. (2d) 839, 140 P. (2d) 
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know it — should make us hesitate before 
formulating a flat rule to apply to all cases. 


Not all inter-relations between the trus- 
tee and the corporation dealt with will in- 
validate that transaction. In Krupnick v. 
People’s State Bank of South Carolina,’ the 
corporate trustee had purchased various se- 
curities for the trust from the People’s Se- 
curities Co. The latter and the trustee had a 
“number of common officers and directors,” 
and, though the trustee owned no stock in 
the Securities Company, the latter owned 
approximately $155,000 out of $1,000,000 
total capital stock of the trustee. In reject- 
ing the beneficiary’s contention that the 
transactions were voidable as in effect pur- 
chases by the trustee from itself, the court 
declared that the interest of the trustee in 
the other company was not so great as to 
bring the transactions within the condemna- 
tion of the rule against self-dealing. The in- 
terest of the Securities Company in the 
Bank was not such a substantial interest to 
conclude that the Bank and Securities Com- 
pany were one and the same. 

A similar decision is Loud v. St. Louis 
Union Trust Co.’ The interest there was 
perhaps even more remote than that in the 
federal case. The beneficiary was seeking to 
disaffirm the giving of an option by the trus- 
tee to a brokerage company for the purchase 
of stock belonging to the trust estate be- 
cause of the relationship existing between 
certain of the trustee’s directors and the 
other company. The trustee’s board of direc- 
tors consisted of twenty-five members, three 
of whom were stockholders in the brokerage 
company, and two of whom were the fathers 
of stockholders in the other company. The 


729 F. Supp. 290 (E.D.S.C. 1939). 
8313 Mo. 552, 281 S.W.'744 (1926). 
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court held that these facts did not render 
the transaction presumptively or construc- 
tively fraudulent and voidable. 


Rigid Rule in New Jersey 


A em cases in New Jersey—rigidly apply- 
ing the classical doctrine that “no man 
should be allowed to have an interest against 
his duty’”’®—-reach a different result from the 
cases discussed above. In Shanley’s Estate v. 
Fidelity Union Trust Co.?° the beneficiaries 
sought to enjoin the corporate trustee from 
selling trust assets to another corporation, 
which had “a half dozen or more common 
directors.” Vice-Chancellor Backes granted 
the restraining order, for “Our trustee is 
not possessed of an independent and impar- 
tial judgment as to the advisability of sell- 
ing the stock, and, if it be advisable, at what 
price. A half dozen or more members of its 
board of directors represent both buyer and 
seller. As stockholders of the Public Service 
Company they have a pecuniary interest in 
the sale. It may be slight, but that is unim- 
portant. (italics added) ... the law demands 
of trustees the utmost fidelity.” Under this 
approach to the problem, a similar result 
would be reached if there were only one 
common director. And if the degree of con- 
flict is “unimportant,” why not if only one 
share of stock in the other corporation were 
owned by a director of the trustee? 

In Gates v. Plainfield Trust Co."! the con- 
flict was more direct. The corporate trustee 
owned a majority of the stock of a mortgage 
company from which it bought mortgage 
certificates for the trust. In addition, many 
of its officers and directors were officers and 
directors of the other company. The court 
states that “While the two companies are 
distinct corporate entities, it is obvious from 
the facts stated that their interests were not 
separate and distinct, but that the trust 
company had a considerable interest in, and 
control over, the mortgage company.” The 
test applied, then, is not whether or not the 
two corporations are separate entities under 
the ordinary principles of corporation law, 
but whether, in fact, the interest of the trus- 
tee in the related corporation was substan- 
tial enough to bring its conduct within the 
dangers sought to be avoided by the prohibi- 
tion against self-dealing. 

The influence of Vice-Chancellor Backes’ 
decision has led the New Jersey courts to go 
much further than the Gates case in inval- 


*Lord Ellenborough in Thompson v. Havclock, 1 
Camp. 527, 170 Eng. Rep. 1045 (Ch. 1808). 

1108 N. J. Eq. 564, 138 A. 388 (1927). 

1121 N. J. Eq. 460) 191 A. 304 (1937). 





idating transactions between a corporate 
trustee and an alleged affiliate. In Rothen- 
berg v. Franklin Washington Trust Co.,'* 
the trust company bought mortgages for the 
trust from the Mortgage and Title Guaranty 
Company. The trust company had twenty- 
four directors, and the mortgage company 
had thirteen, of whom six were also direc- 
tors of the trustee. The chairman of the 
board of directors and the vice-president of 
the trust company held the same respective 
offices in the mortgage company; and the 
latter was also a debtor and depositor of the 
trustee. The court allowed the disaffirmance 
of the investments, although none of the 
common directors had voted at the board 
meeting at which the purchase was author- 
ized. The good faith of the trustee was un- 
questioned; yet “the opportunity for some 
profit or advantage to itself and to some of 
its officers and directors, as well as for bene- 
fit to the Mortgage Company, was present.” 


In In re Buckelew’s Estate,!* the trust 
company invested in the securities of a com- 
pany in which its president was a stockhold- 
er and director, and its secretary a stock- 
holder. This fact, says the court, should have 
caused the trustee to refrain from investing 
in them. The relative amount of stock owned 
by these officers of the trust company does 
not appear from the decision; yet this would 
not seem to be material in view of the 
court’s reasoning. Citing the Shanley case 
as authority, it states that the law “con- 
demns the practice of officials of one com- 
pany who are interested in another com- 
pany purchasing for a trust estate securities 
from the company in which they are inter- 
ested.” If the court means by this that all 
such transactions are to be invalidated, re- 
gardless of the degree of conflict, then it is 
clearly going too far. A refusal to draw a 
line beyond which degrees of conflict will 
not be taken cognizance of would involve 
the courts in all sorts of difficulties. One 
could conceive of interests of the corporate 
trustee in the company dealt with so remote 
that they could by no possibility influence 
the conduct of the fiduciary. Yet under the 
language of some of the New Jersey cases, 
any interest — however slight — would per- 
mit a disaffirmance of the transaction. 


Going Too Far in Ryan Case 


ATTER of Ryan'+ shows the dangers 
involved in allowing corporate trus- 
tees to deal with corporations in which they 
have a substantial interest. The trustee pur- 
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chased bonds and mortgages from an affi- 
liated mortgage company guaranteed by the 
latter. The mortgage company had been or- 
ganized at the instance of the trustee, its 
purpose being to guarantee mortgages is- 
sued by the trustee. In 1933, the stockhold- 
ers of 40% of the stock in the trust company 
held 51.6% of the stock in the affiliate. Many 
of their officers and directors were the same. 
For about twenty years the offices of both 
were at the same place. They sometimes ad- 
vertised jointly, referring to themselves as 
“associate” or “allied” companies. The mort- 
gage company’s books were audited to some 
degree by the trustee, and loans were fre- 
quently made by the trust company to the 
affiliate. 


Liability was imposed on the ground that 
“the corporate trustee had placed itself in a 
position where its interest was or might 
be in conflict with its duty. Either is suffi- 
cient to cause surcharging of the trustee.” 
The interest of the trustee in the other cor- 
poration was direct enough to influence its 
conduct; “the relation was so close and so 
interdependent that there could not be ‘un- 
divided loyalty’ by the former to the trusts 
nor independence of operation by either 
when the interest of either was involved.’’!5 

The trustee could not take a wholly disin- 
terested attitnde when a mortgage held by it 
fell due. An insistence upon foreclosure 
would subject its affiliate to liability upon its 
guaranty if the mortgagor could not pay; a 
series of such demands could cause the ruin 
of the affiliate. A renewal of the mortgage 
where payment was not forthcoming would 

7127 N. J. Eq. 406, 13 A. (2d) 667 (1940). 
N. J. Eq: 81, 13 A. (2d) 855 (1940). 
N.Y. 376, 52 N.E. (2d) 909 (1943). 


5Cf. Matter of Tuttle, 162 Misc. 286, 294 N. Y. 
Supp. 230 (1937). 
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not only avoid these unpleasant results; it 
would lead to the earning of a lucrative re- 
newal fee by the trustee. The conflict of in- 
terest was too great for the trustee to be ex- 
pected to act wholly in the interest of the 
trust. 

The court, however, uses language which 
is broader than the facts of the case would 
seem to justify. Liability is imposed because 
the “corporate trustee had placed itself in a 
position where its interest was or might be 
in conflict with its duty.” The harshness of 
the decision in other respects!® and the 
emphasis of the court on the words “might 
be” indicate that the court may go as far as 
some of the New Jersey cases referred to 
above. Influenced by the dangerous situa- 
tion and some of the practices revealed in 
the case (such as two extensions to pro- 
tect the affiliate), the court may have used 
language which it would not follow in cases 
of more remote conflicts. It is to be hoped 
that the Ryan case will be so restricted to its 
facts — that only substantial interests in 
the corporation dealt with will subject the 
corporate trustee to liability.! 


The Affiliates of National Bank 


HE National Banking Act of 1864 au- 

thorized national banks to exercise cer- 
tain powers. These powers did not include 
the authorization to deal in stocks, bonds, 
and other such securities, or to act as brok- 
ers in negotiating the sale of securities. This 
situation was met by the organization of 
affiliate corporations to carry on the types 
of business which were forbidden to the 
banks. 

The most common method used in forming 
them was that employed by the First Na- 
tional Bank of New York in forming the 
First Security Company in 1908, which 
served as a model for other banks. “The 


stock of the affiliate was issued to and held 
by six trustees, who were officers of the 
bank. These trustees were to exercise the 
power of ownership of the stock, elect the 
same board of directors as that of the bank, 





For a discussion of these, see Niles and Schwartz, 
Breach of Trust—Recent Developments (1944) 20 
N. Y. U. L. Q. Rev. 165, 173-81. 

10. Matter of Lawyers’ Westchester Title d& Mort- 
gage Oo., 162 Mise. 531, 295 N. Y. Supp. 274 (1937) 
(fact that affiliate of successor trustee had servicing 
contract with trust estate held to justify removal of 
trustee); Binder’s Estate, 137 Ohio St. 26, 27 N.E. 
(2d) 939 (1940) (effect of purchase by corporate 
trustee from syndicate of which it was member). See 
Thruston v. Nashville & Am. Trust Co., 32 F. Supp. 
929 (M. D. Tenn. 1940), another case indicating the 
dangers to the estate in dealings with affiliates. 
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collect all dividends and pay the same over 
to the bank for immediate distribution to its 
shareholders who assented to the plan. The 
proportionate interest of the stockholders 
was indicated on the certificates of the 
bank’s shares, and the stockholders agreed 
in writing that a transfer of bank stock car- 
ried with it their proportionate interest in 
the affiliate. Since no share of the stock of 
the affiliate went into public circulation, it 
was not possible to transfer one without the 
other.”!8 It may thus be seen that for all 
practical purposes, these affiliates were un- 
der the control of the parent banks. 

If the bank happens to be a trustee, does 
a transaction with the affiliate violate the 
rule against self-dealing? Considering the 
prevalence of the security affiliates during 
the decade before the depression, it is sur- 
prising that many more cases have not 
arisen attacking dealings between them and 
their parent banks. One reason for this may 
have been the relative scarcity of such 
transactions. The interest of the bank in 
the related corporation in such cases was 
very substantial, and the obvious impro- 
priety of dealings between the two when the 
bank acted as a fiduciary caused the avoid- 
ance of such transactions. 


Insignificance of Conflict Insignificant 


ie Albright v. Jefferson County Nat. 
Bank,’ the New York Court of Appeals 
was confronted with a case involving such 
dealings between a trustee bank and its se- 
curity affiliate. The affiliate had been organ- 
ized by the board of directors of the bank in 
1918 by use of the general method described 
above. The shares of the Securities Corpo- 
ration were held by three trustees for the 
benefit of the stockholders of the bank; both 
the trustees and directors of the affiliate 
could be selected only from the officers or 
directors of the bank. The court invalidated 
purchases of securities by the bank as trus- 
tee from or through the Securities Corpora- 
tion, though conceding that the two were 
separate corporate entities. Liability was 
imposed on the ground that 


“since the trustee dealt with a corporation 
which had been organized and is controlled 
by the stockholders and directors of the 
trustee, and the stockholders of the trustee 
share in the profits made by the seller in 
the same proportion as they share in the 





18SPeach, The Security Affiliates of National Banks 
(1941) 66, from whom most of the above account is 


derived. 
19292 N. Y. 31, 53\N.E. (2d) 753 (1944). 








profits of the trustee, the trustee subjected 
its duty of undivided loyalty to the same 
strain to which it would have been subjected 
by direct dealing of the trustee with itself. 
The trustee, we may assume, acted with a 
view solely to the best interests of its 
cestui, uninfluenced by the fact that its 
stockholders might profit by the purchase 
from the Securities Corporation. Indeed, 
the amount of that profit was so small that 
such inference is perhaps inescapable. The 
law, however, does not inquire whether the 
transaction was fair or unfair. The value of 
the rule depends in part upon its rigorous 
and inflexible enforcement. If a corporate 
fiduciary has placed itself in a position 
where its interest or the interest of its 
stockholders may conflict with the interests 
of the cestui, the law ‘stops the inquiry 
when the relation is disclosed, and sets aside 
the transaction, or refuses to enforce it, at 
the instance of the party whom the fiduciary 
undertook to represent, without undertak- 
ing to deal with the question of abstract 
justice in the particular case.’ ” 


The whole background of the system of 
acting through affiliates as well as the facts 
of the instant case would seem to sustain the 
result reached. The many abuses and defects 
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of the affiliate system2° — which lied to its 
abolition in the Banking Act of 1933.— in- 
dicate the dangers inherent in it. The inter- 
est of the trustee in the Albright case in its 
affiliate was clearly substantial enough to 
bring its conduct within the prohibition of 
the rule against self-dealing. As in the Ryan 
case, however, sor-> of the language in the 
opinion goes furth.. — implying that the 
mere possibility of a future conflict would 
cause the imposition of liability. Once again, 
the court is going too far. Only where the 
conflict is substantial enough to cause the 
actual danger of disloyalty should the rule 
be inexorably applied. 


Other Types of Affiliates 


HE security affiliates, discussed above, 

were but one of many types which were 
employed. Among the most important of 
these were the trust company affiliates, or- 
ganized before national banks were given 
fiduciary powers, and in many instances re- 
tained after such powers were granted in 
1913, because many transactions could be 
more advantageously handled through state 


*°See Peach, op. cit. supra note 18, Ch. v. 
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banks than through national banks. An ex- 
ample of a dealing by such trust affiliate 
with its parent bank is found in Baxter v: 
Union Industrial Trust and Savings Bank.?1 
The relationship between the two corpora- 
tions was the same as that involved in the 
cases of other affiliates, and explained above 
in connection with the Albright case. The 
court concluded that the conflict of interests 
was sufficiently strong to make the trans- 
action voidable. The interest of the trustee 
in the bank was substantial enough to in- 
validate the trustee’s action.*" 


Another widely used type of affiliate was 
the title and mortgage guaranty company. 
Examples of these are to be found in Gates 
v. Plainfied Trust Co. and Matter of Ryan, 
discussed above. A recent case closer to the 
borderline is Baird v. Peoples Bank and 
Trust. Co.73 There the corporate trustee in- 
vested trust funds in guaranteed mortgages 
and certificates of the mortgage guaranty 
company. The issuing company was organ- 
ized by four groups, one consisting of men 
prominent in the defendant trustee. the re- 
maining three groups being active in three 
neighboring banks. Nine out of defendant’s 
nineteen directors held about one-fourth of 
the stock of the other company; and there 
were four common directors. The court, in 
line with the general trend of the New Jer- 
sey cases, invalidated the transaction. 


“Our trustees were unable to appraise 
these securities with an impartial mind, for 
if they should have decided that the offer- 
ings were not safe investments, they would 
have ruined that company. The mortgages 
and certificates were good investments and 
the trustee acted with the best of faith. 
But that does not affect the result. The rule 
here involved is one of important public 
policy which gives to the beneficiaries of 
the trust the right to disavow these invest- 
ments.” 


71273 Mich. 642, 263 N.W. 762 (1935). 

207. City Bank Farmers Trust Co. v. Cannon, 291 
N. Y. 125, 51 N.E. (2d) 674 (1943): Culhane’s Es- 
tate, 269 Mich. 68, 256 N.W. 807 (1934). 

133 N. J. Eq. 561, 33 A. (2d) 745 (1943). 
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Flexible Rule Desirable 


N summing up the rules with regard to 

transactions between national bank trus- 
tees and their affiliates, it would seem that 
the test applicable should be that used to 
determine the validity of any other dealings 
between a corporate trustee and another 
corporation. The background of the affiliate 
system indicates the perils inherent in such 
transactions. The advantages to be derived 
through the use of the affiliate device do not 
outweigh the policy behind the trustee’s 
duty of undivided loyalty. The interest of 
the bank in the corporation dealt with is too 
great in these cases to allow it to take a 
wholly disinterested position. Too often 
there will be the temptation to favor the af- 
filiate at the expense of the trusts. As de- 
fined by the Banking Act of 1933, the term 
“affiliate” includes any corporation, business 
trust, association, or other similar organiza- 
tion: of which a national bank owns a ma- 
jority of the voting shares; of which control 
is held directly or indirectly by the stock- 
holders of a bank; or of which a majority 
of its directors are directors of any one 
bank.?4 Transactions between a trustee bank 
and such corporations clearly come within 
the prohibition of the rule against self-deal- 
ing.2> As we move toward the borderline 
where the degree of control is less, as in the 
Baird case, the solution of the problem be- 
comes more difficult. 

No inexorable rule can be drawn to solve 
mathematically these cases where the inter- 
est of the trustee in the related corporation 
is less than controlling. An “unbending and 
inveterate” application of the doctrine that 
any interest, however slight or remote, suf- 
fices to invalidate the transaction is the only 
precept which can give us complete cer- 
tainty. Yet the harshness of this rule and 
the impossibility of its rigid application in 
a complex industrial society cause the courts 
to refuse to carry it to its strictly logical ex- 
tremes — even the New Jersey courts would 


#48 Stat. 162, 163. 
*5See Federal Reserve Board, Regulation F (1937) § 
lla and Uniform Trusts Act § 5 





consider some conflicts too remote to have 
judicial significance. 

The most that can be done in this field, 
therefore, is the laying down of a standard 
which is to indicate certain broad factors 
to guide the decision in particular cases. 
That of the Restatement is whether the in- 
terest of the corporate trustee in the affi- 
liated or subsidiary corporation is “the en- 
tire interest or a controlling interest or an 
interest of such a substantial nature that 
there would be a temptation to consider its 
own advantage in making the sale and not 
to consider solely the advantage to the bene- 
ficiaries of the trust.”2° More definite than 
this the formulation of the rule cannot be. 
It is for the judiciary to define its limits 
through the “trial and error” of actual de- 
cisions. Nor can the line as it comes to be 
drawn ever be an exact one, establishing and 
dividing fields of black and white; it must 
ever “terminate in a penumbra of doubtful 
cases shading gradually from one extreme 
to the other.’’?7 


26§ 170, comment i. See 2 Scott, Trusts (1939) 873, 
> 

27Paraphrasing Mr. Justice Holmes, dissenting, in 
Springer v. Government of the Philippine Islands, 277 
U. S. 189, 209, 48 Sup. Ct. 480, 485 (1928). 
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Program of 


Section of Real Property, Probate and Trust Law 


American Bar Association, at Cincinnati, Dec. 17-18 


Monday, 2 P. M. 


“Redevelopment of Blighted Areas,” Wil- 
liam Wilson, Chicago. 

“Current Real Property Decisions,” Elmer 
M. Leesman, Chicago. 

“Current Real Property Literature,” Mar- 
garet McGurnahan, Topeka. 

“Current State Legislation Affecting Real 
Property,” J. Hall Kellogg, Cleveland. 
“Effect of Rent Control Legislation on Real 

Property,” William L. Beers, New Haven. 
“Changes in Substantive Real Property 


Principles,” Olaf H. Thormodsgard, 
Grand Forks, N. D. 


Tuesday, 9:30 A. M. 


Round Table Discussion of Model Probate 
Code. Discussion led by Lewis M. Simes, 
Ann Arbor, Mich.; R. G. Patton, Minnea- 


polis; and Thomas E. Atkinson, New 
York. 

“Current Trust and Probate Decisions,” 
Eugene S. Lindemann, Cleveland. 

“Current Developments in Taxation — 
State and Federal,” Walter L. Nossaman, 
Los Angeles. 

“State Legislation Affecting Trusts and Es- 


tates,” Wilfrid L. Cloutier, Detroit. 


Tuesday, 2 P. M. 


“Pension and Profit Sharing Trusts,” Earl 
S. MacNeill, New York. 

““Prudent Man’ Rule of Trust Invest- 
ments,” Mayo A. Shattuck, Boston. Com- 
ment by Robert Neill, Jr., St. Louis. 

“Standard Clauses for Wills and Trusts,” 
Joseph Trachtman, New York. 

“Current Trust and Probate Literature,” 
Fred H. Schauer, Santa Barbara. Cal. 





TRUSTS and ESTATES—November 1945 


Where There’s A Will... 


NE OF THE FINEST tributes — to an 
in-law and to the quality of service ren- 
dered by a corporate fiduciary — is con- 
tained in the will of Thomas F. Woodlock, 
former member of the Interstate Commerce 
Commission and one time editor of The Wall 
Street Journal. In providing that, if the in- 
come of the trust established in his will 
were not sufficient for “the adequate main- 
tenance, care and support, nursing and 
medical attendance, and other needs” of his 
sister-in-law, Elizabeth, Mr. Woodlock 
wrote: “I expect and direct my trustee 
(Fifth Avenue Bank of New York) to use 
this power in a broadminded manner, keep- 
ing ever in mind that my first purpose in 
creating this trust is that my sister-in-law, 
who, for many years, resided with my de- 
ceased wife and myself, and whose care and 
companionship were precious to my wife, 
shall be adequately cared for through the 
intervention of a trustee experienced in the 
management of property, yet which will be 
responsive to her needs and wishes.” 
If both the sister-in-law and a niece sur- 
vive, the trustee is to hold shares of stock in 
a firm located in the Irish Free State and 
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pay the dividends therefrom to the niece, the 
income from the balance of the trust fund 
to be paid to the sister-in-law who will re- 
ceive all the income upon the niece’s death. 
Upon Elizabeth’s death, whether or not the 
niece is then living, the trust is to terminate 
and the corpus is to be distributed among 
relatives. 


| ete C. JAMESON, president of the 
‘4 National Fire and Marine Insurance 
Company and the Hamilton Fire Insurance 
Company of New York, bequeathed $100,000 
to his wife and $200,000 each to his son and 
daughter. He provided that if any of them 
should die before him, his or her share 
should lapse. The residue is placed in trust 
with Mrs. Jameson and United States Trust 
Company of New York — who are also the 
executors — to pay her the income. Upon 
her-death, one-half of the trust fund will be 
given to the son, or if he is not living to his 
descendants, or if none to the son’s heirs as 
then determined under the New York law of 
distribution then in force. The other half is 
to be paid to the daughter, with similar al- 
ternatives respecting the son. 


RVING LEHMAN, late Chief Judge of 

the New York Court of Appeals, be- 
queathed his widow all his personal effects 
and a life interest in the residuary estate. 
Upon her death, $50,000 each will be paid to 
a grandniece and nephew of Judge Lehman. 
One-half of the remaining principal will go 
to another niece, and the second half equally 
to two other nephews. The executors are 
given discretion to make gifts to persons in 
Judge Lehman’s employ at the time of his 
death. Mrs. Lehman, a grandnephew and a 
friend are named executors and trustees, 
with authority to fill any vacancy in or add 
to their numbers by appointing an individ- 
ual or corporate fiduciary. 


———0 


New Life Insurance Up 


New life insurance for September was 5.1 
per cent more than for September of last year, 
and for the first nine months of this year was 
3.3 per cent greater than for the corresponding 
period of 1944, according to the Life Insur- 
ance Association of America. The statement 
aggregates the new paid-for business — not 
including revivals or increases — of 39 United 
States companies representing 68 per cent of 
the total new paid-for insurance in all United 
States legal reserve companies. 





INVESTMENT FACILITIES OF 
SMALL TRUST DEPARTMENTS 


ITH the increasing pressure for trust 

fund investments in equities and the 
desirability of developing investment su- 
pervisory services, Trusts and Estates un- 
dertook a survey among trust departments 
with less than $20,000,000 of personal trust 
assets, to determine what investment facili- 
ties are being used. The following tabulation 
shows the extent to which the indicated fa- 
cilities are employed: 


Yes No 


Statistical services and manuals 29! 1 
Active supervision by directors’ 
or investment committee . 
Correlation with banking offi- 
cers, especially as to local 
realty, industrial concerns and 
utilities 20 3 
Diversified “preferred list” of 
trust investments a 9 
Review by city correspondent 
bank : 12 id 
Services of investment manage- 
ment firm, on retainer 
Central research and analysis 
bureaus, studying economics 
and industry trends? 


24 3 


12° 18 


3 19 


1. The majority use more than one. 


2. The Trust Investment Committee of 
the Pennsylvania Bankers Association has, 
with considerable success, made available to 
trust departments throughout the State a 
list compiled from the preferred lists of 
large trust institutions. 


3. One bank comments: “We employ the 
services of an investment counsel organiza- 
tion which, because of its policy of limiting 
the number of its supervisory accounts, is 
able to provide us with a personalized, com- 
prehensive investment service fitted to our 
needs, from studies of economic and indus- 
trial trends to reviews of our individual 
trust accounts with recommendations. With 
this arrangement we are prepared to render 
investment service comparable to trust de- 
partments many times larger than our own. 
After five years experience, it has proven 
very satisfactory, and the resulting profit- 
able accounts have more than compensated 
for the cost involved.” 


1, One institution suggests use of the 
Siate Bankers Association as a clearing 
house of investment information for mem- 


bers with trust departments. 


Stock Yields 


“Common stocks still have an advantage 
over bonds for income purposes, in spite of the 
fact that the wide yield spread of a few years 
ago has been narrowed considerably. Actually, 
the advantage is much broader in scope than is 
indicated by the absolute differential in yields 
on the basis of present prices and dividend 
rates. 


“In the first place, it should be recognized 
that present dividends are on a conservative 
basis. In fact, the current rate of disburse- 
ment [on the 30 stocks studied] amounts to 
only 66% of this year’s estimated earnings, 
whereas these same companies paid out an 
average of 75% of their profits at the high 
point in the 1936-39 period. 

“We are confident that, when reconversion 
is completed and peacetime production is in 
full swing, these concerns will treat their 
stockholders more liberally. The companies are 
well situated financially, and their profits, in 
many cases, will be boosted considerably when 
the excess profits tax is eliminated. If the high 
rate of payment of the pre-war years is re- 
stored ...—a reasonable expectation — then 
the average yield on the 30 issues, based on 
prevailing prices, would be raised to about 
5%, from 3.9% at present. 

“Another factor favoring common stock for 
income purposes is the prospect that consider- 
ation will be given to the elimination of dou- 
ble taxation in the comprehensive post-war tax 
program scheduled for next year. There is 
general agreement that the present system of 
taxing earnings first in the hands of the corp- 
oration and then in the hands of stockholders 
is unjust. As yet, there is no unanimity as to 
the means of effecting the reform, but stock- 
holders stand to benefit, regardless of the 
method finally adopted.” 


— From a recent study by Standard-Poor’s 
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N advertising campaign for the trust de- 
partment of the Security-First. Na- 
tional Bank of Los Angeles has won the dis- 
tinction of being selected as one of the note- 
worthy advertising successes of the past 
year by The Bureau of Advertising of the 
American Newspaper Publishers’ Associa- 
tion. This is the first time that an advertis- 
ing campaign on trusts and estates has ever 
won A.N.P.A. recognition. It is listed, along 
with the case histories of four other finan- 
cial institutions, in the 1945 edition of the 
association’s Blue Book. 

The campaign which won the award was 
directed specifically at building-up the new 
Small Estates Division of Security-First 
National’s trust department, the largest in 
the West. The theme of the advertising was: 
“We settle estates of $1000 and up.” 

“Our new will business doubled as a result 
of the campaign,” declared Senator L. H. 





We settle estates of $1000 and up... 


TRUST DEPARTMENT CAMPAIGN WINS AWARD 





All the facilities of this Bank are 
now open to the handling of small 
estates, as weil as large ones. 
Through our new Small Estates 
Division we will now settle estates 
as small as $1000. Our probate 
work covers every phase of estate- 
settlement and includes Collecting 
Assets - Taking inventory - Paying 
Claims - Caring for Securities 
Paying Toxes - Distributing Assets 


and many other duties. For legal 
work, it is our general policy to 
employ the attorney who drew 
your Will. We charge the standard 
fees provided by law, for example: 


Estate of : Charge: 
$ 1,000 $ 70 
5,000 230 
10,000 430 
15,000 580 
20,000 730 





One of Security-First National’s 


ads which earned award 
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Roseberry, Vice President and Manager of 
the Trust Department. “In February, 1944, 
the month before the advertising began, 36 
new wills were obtained. In March the figure 
shot up to 66. By June it had climbed to 137 
and continued in excess of 100 per month 
throughout the rest of 1944.” 

Senator Roseberry also gave these addi- 
tional interesting results: “During 1943, the 
department received a total of 572 new wills 
with an aggregate value of $26,000,000. But, 
during last year with the campaign gaining 
momentum, the department received a total 
of 1,164 wills with a total value of $52,000,- 
000 — an increase of 100%.” 

Allan Herrick, Security-First National’s 
advertising manager, said that 65% of the 
bank’s budget was allocated to newspapers, 
with the bank using 74 newspapers in South- 
ern California, covering Los Angeles, its 
suburbs and cities in Southern California, 
where the bank’s 119 offices and branches 
are located. The rest of the budget, Mr. Her- 
rick explained, was spent in magazines, 
radio and direct mail. 

The other four financial institutions 
which won places in the Blue Book, were: 

The Bowery Savings Bank, New York, 
with a campaign on economic stabilization, 
stressing the inflationary danger of in- 
creased American incomes at a time when 
commodities were scarce and to show how 
War Bond buying and other types of saving 
would help to hold down living costs and 
curb inflationary tendencies. 

Merrill Lynch, Pierce, Fenner & Beane, 
New York, with a campaign on securities, 
which encouraged sound investment prac- 
tice by making available to the public accur- 
ate and comprehensive information on in- 
dividual industries and individual securities 
as a means of developing the firm’s broker- 
age and investment business along construc- 
tive lines. 

The Morris Plan Bank of Virginia, Rich- 
mond, Va., which used banking services as 
the theme of its advertising. Objective of 
the campaign was to establish the bank as a 
leader among all types of banks in the Fifth 

Federal Reserve District . . . to increase de- 
posits, aid the sale-of War Bonds and build 
future prestige and business for all of the 
bank’s services. 

Onondaga County Savings Bank, Syra- 
cuse, N. Y., with a campaign for its “Own- 
A-Home” Club. Purpose of the program was 
to stimulate interest in post-war home-build- 
ing. 

















TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


ALTERNATIVES FOR PENSION 
DESIGN 


HEN designing a pension system for 

employees, an employer has a number 
of alternative courses of action regarding 
the basic coverage and scope of its plan. The 
size of deposits by the employer is depen- 
dent not only on the established size of a 
pension benefit, but also upon multiplicity of 
benefits and coverage of employee groups. 
It is with respect to the latter factors that 
we are here concerned. 


Scope of Benefits 


If a pension plan is designed to do one 
job only — pensioning those employees who 
actually remain with the company until re- 
tirement age — then deposits made over the 
years can be reduced to a minimum. But if 
the plan calls for payment of previously 
created pension reserves at the employee’s 
prior death, disability or employment sever- 
ance, the employer’s deposits will obviously 
be larger. In the latter case there can be no 
discounting of company deposits to make al- 
lowance for employees who will die prior to 
retirement age, and there can be no recap- 
turing of previous deposits — reducing the 
company’s future costs — as to those em- 
ployees whose service is severed prior to re- 
tirement age. 


Decision in this respect cannot be dic- 
tated solely by the objective of maintaining 
company deposits at the lowest possible 
point. Employee morale and satisfaction are 
prime requisites of any pension plan. If an 
employee knows today that he can receive no 
benefit from the plan unless he is in the em- 
ploy of his company at age 65, he will not be 
greatly interested in what his company is 
doing for him unless he is already close to 
that age. If, however, he knows that the plan 
provides benefits to him or his family long 
before old age, his active interest in and ap- 
preciation of the plan are greatly increased. 
Therefore, careful consideration should be 
given to the inclusion in the plan of benefits 
at the following times, in addition to dis- 
bursements at retirement age: 


Mr. Koster’s article is copyrighted by H. 
S. Koster & Co., and is not to be reproduced 
in any form without permission. 


(a) Upon the death of an employee prior 
to retirement age. 

(b) Upon total disability of an employee 
prior to retirement age. 


(c) Upon severance of employment after 
long years of service. 


Employee Coverage 


The larger the number of employees to be 
covered, naturally the greater the cost. A 
very realistic approach should be used here. 
For instance, 30 years in which to fund a 
pension for an employee should be adequate 
and not impose any great burden on the em- 
ployer. Under this rule of thumb, therefore, 
no employee should come into the plan until 
he has reached age 35, if 65 is the retire- 
ment age, and if the plan is to supply dis- 
bursements at no other time. But if pension 
reserves are to be disbursed at prior death, 
disability or severance, it is essential that 
employees be allowed to participate even be- 
fore they reach age 35. 

In both cases, but especially the latter, 
the turn-over problem is of importance. It 
would appear a needless waste of company 
funds if pension reserves were established 
for employees who leave the company within 
a few years of the commencement of their 
employment. Therefore, it is ordinarily ad- 
visable that new employees should wait 
three or five years before becoming members 
of. the plan. From a tax point of view, the 
maximum permissible waiting period is five 
years. 

There is also the matter of whether or not 
hourly wage earners, in addition to salaried 
employees, should be included. This question 
should be decided in the light of the em- 
ployee relations of each company. Tax-wise, 
it is possible to establish a plan for salaried 
employees alone. 


DOUBLE ESTATE TAX ON 
SETTLEMENT METHODS 


ERTAIN methods of paying insurance 

proceeds will eliminate the second estate 
tax upon the death of the beneficiary. Dis- 
cussed below are some of the usual methods 
of paying life insurance proceeds and their 
position with respect to double Federal es- 
tate taxation. We shall assume that the in- 
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sured owns the policies and, therefore, es- 
tate tax is payable at his death. 


(1) Payable outright in lump sum:—If 
the beneficiary survives the insured by more 
than five years, the insurance proceeds are 
included in the beneficiary’s estate for tax 
purposes. This second tax may be more ser- 
ious than anticipated if the beneficiary has 
a substantial amount of other assets on top 
of which the insurance proceeds are pyra- 
mided and taxed at the highest tax rates ap- 
plicable thereto. 

(2) Retained by insurance company, with 
full right of beneficiary to withdraw princi- 
pal:—This method of payment subjects the 
proceeds to estate tax to the same extent as 
proceeds paid outright. The failure of the 
beneficiary to exercise his or her right to 
withdraw the proceeds is immaterial. 
(Again assuming survival by five years.) 

(3) Same as No. 2 but no right to with- 
draw principal:—Under this method the 
second estate tax upon the death of the bene- 
ficiary would be eliminated entirely. How- 
ever, consideration must be given to the fact 
that this method of settling insurance pro- 
ceeds is rigid and may not fit the require- 
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ments of the over-all estate plan. Therefore, 
the use of this option must be carefully co- 
ordinated with the general estate plan. 

If the beneficiary has a limited right to 
withdraw principal, such as a fixed maxi- 
mum amount or percentage in any one year, 
then upon the death of the beneficiary it 
would appear that a portion of the proceeds 
still held by the insurance company would be 
taxable in the estate of the beneficiary. This 
would probably be determined by taking the 
then present value of her right to draw “X” 
dollars per year for the number of years 
represented by the life expectancy of a per- 
son that age as of the date of death. 

(4) Principal and interest payable in in- 
stallments for life or fixed period:—If upon 
the death of the beneficiary, the refund 
value of the annuity or the balance of the 
guaranteed payments certain is paid to the 
estate of the beneficiary, all such sums will 
be taxed in his or her estate. If the settle- 
ment agreement provides for the continu- 
ance of such payments to a successor bene- 
ficiary it is questionable as to what part of 
the refund value will be taxed in the estate 
of the first beneficiary. It appears clear that, 
if the beneficiary exercised the option to 
take an annuity, then upon her death the 
amount receivable by the successor benefici- 
ary, discounted to its present value, would 
be taxed in the former’s estate. There is no 
clearly settled tax ruling where the insured 
selects this method of settlement for the first 
beneficiary. It would seem, however, that the 
portion of the annuity payable out of prin- 
cipal could be taxed the same as in the case 
of a right to draw “X” percent of the prin- 
cipal each year. 


THE LIMITED POWER OF 
APPOINTMENT 

S flexibility is a prime requisite of estate 
planning, the advantages of a limited 
power of appointment should receive careful 
consideration. For instance, a husband may 
direct, under his will or living trust agree- 
ment, the exact manner in which his estate 
shall be distributed upon the death of his 
wife, who is given a life interest. Such a 
provision makes no allowance for changing 
times and conditions existent at the future 
date of distribution. Twenty years after the 
husband’s death, the needs and requirements 
of his children may vary greatly. One child 
may know how to conserve funds, whereas 

another may be a spendthrift. 
The wife can be given the power, exercis- 
able by her own will, to direct the manner 
in which her husband’s estate should be dis- 





tributed upon her death. In order not to sub- 
ject the principal of her husband’s estate to 
a second tax in her estate, the power should 
be limited so that the wife may appoint the 
property only among her descendants, the 
husband’s descendants and spouses of de- 
scendants. If desired, qualified charitable or- 
ganizations can also be included. 


Current Articles 


Estate Planning, 
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Foreign Funds Control and the Alien Prop- 
erty Custodian, by Kenneth S. Carlston: Cor- 
nell Law Quarterly, September. 

Sales and Service Technique in Handling 
Pension Trusts, by David Marks, Jr.: Eastern 
Underwriter, October 5. 

Absolute Priority in Reorganization, by Har- 
ry G. Guthmann: Columbia Law Review, Sep- 
tember. 

Power of Trustee to Invest in Common Stock 
of Merged Corporation: Virginia Law Review, 
September. 

“Buy-and-Sell” Agreements: The Spectator, 
October. 

Legal, Tax and Practical Problems Under 
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Coupled With Life Insurance, by Richard H. 
Forster: So. California Law Review, Septem- 
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The Present Status of Illusory Trusts: Mich- 
igan Law Review, August. 


by George J. Laikin: 
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Shattuck Speaks 


Mayo A. Shattuck, of the Boston Bar, ad- 
dressed the October meeting of the Philadel- 
phia Life Insurance and Trust Council on “If 
Anything Were to Happen to Me. ..,” a dis- 
cussion of some fundamentals of estate plan- 
ning. On November 9, Mr. Shattuck discoursed 
on the subject of the Prudent Man Rule be- 
fore the Fiduciaries Section of the District of 
Columbia Bankers Association. He is scheduled 
to speak on the latter subject at the annual 
meeting of the Trust Division of the American 
Bar Association in Cincinnati on December 18. 
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27th Mid-Winter Trust Conference 


The annual Mid-Winter Trust Conference 
of the American Bankers Association, omitted 
last year because of travel restrictions, will be 
held in New York at The Waldorf-Astoria, 
February 4-6, 1946. President James W. Alli- 
son and the other officers of the Trust Di- 
vision are planning a program around the 
theme of the role trust service may play in 
‘he post-war years. 
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Taxation Monographs 


A series of 12 monographs on “Current 
Problems in Federal Taxation” is being com- 
pleted under the auspices of the American 
Bar Association’s Section of Taxation and the 
Practising Law Institute of New York. Among 
the titles of particular interest to readers of 
Trusts and Estates are: Estate Planning; 
Preparation and Trial of Tax Cases; Income 
Taxes and Real Estate; Pension, Stock Bonus 
and Profit-Sharing Plans; Valuation Problems; 
and Tax Planning. 


Written by tax experts, the monographs are 
edited by Erwin N. Griswold of Harvard, Ros- 
well Magill of Clumbia, Harold P. Seligson of 
the Institute, and Weston Vernon of the Amer- 
ican Bar. They have been prepared as part of 
the national tax education program sponsored 
by the two groups, which in the past two years 
has seen its lecture courses attended by more 
than 3,600 lawyer in 32 cities. The cost for the 
series of 12 (over 700 pages) is $12.50. Sub- 
scriptions should be addressed to Practising 
Law Institute, 169 Broadway, New York 7. 
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THESE ... ARE INTERESTING AFFAIRS 


Philadelphia Trust Companies Featured in New Book 


From “PHILADELPHIA — HOLY EXPERIMENT” by STRUTHERS BURT 


HE city’s financial supremacy ended 
in the 1830’s when Andrew Jackson 
crushed the Bank of the United States... 
and today Philadelphia is not even in the 
first rank of banking cities .. . On the other 
hand, Philadelphia is still the home of the 
trust company, which it invented, and its 
trust deposits, a large proportion of which 
are private, are enormous, running far up 
into the billions. These trust companies and 
the Philadelphia banks, with their trust de- 
partments, are interesting affairs. 

“The vast majority are officered by de- 
scendants of William Penn’s original settlers, 
or at the latest, the scions of Revolutionary 
families. Generation after generation various 
members of these families have, upon gradu- 
ating from their universities, entered these in- 
stitutions almost by right of inheritance just 
as the sons of English families enter the army, 
the navy, or the Church, just as sons of other 
Philadelphia families enter law or medicine. 

“As a result, if you happen to impinge upon 
or belong to the strong and powerful nucleus 
of older families which, with the constant ad- 
ditions of new blood, still in many ways runs 
the city, financial transactions in Philadelphia 
have a curiously intimate and pleasant social 
atmosphere. Everyone knows everyone else, 
just as everyone’s father has known everyone 
else’s father, so on back for a couple of hun- 
dred years, and in addition to this, the trust 
company officials have a great deal of con- 
temporary knowledge that may, or may not, 
be embarrassing. The exact status, for in- 
stance, moral and monetary, and also psycho- 
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logical, of the drunken and spendthrift uncle; 
the vagaries of the rich and widowed aunt; how 
the sister, married to a Portuguese or British 
nobleman, is getting on with her husband. For- 
tunately, like the little oriental monkeys, trust 
officials are trained to see nothing, hear noth- 
ing, and above all repeat nothing. 

“Boston is still the richest city per capita 
investment in the country; New York second; 
and Philadelphia third, in this respect aston- 
ishingly outclassing fabulous Chicago. And like 
Boston, Philadelphia’s per capita investment 
represents in many cases_ long-inherited 
wealth, which is another reason for Philadel- 
phia’s point of. view. Long-inherited wealth 
tends to good and simple manners, and charm, 
and lack of pretentiousness, but it also tends 
to quiet arrogance and a belief in predestined 
property, allocated shortly after the Ark by 
a jealous God who devoted part of His time 
from them on to deciding who should be rich 
and who shouldn’t. There is very little in Phil- 
adelphia of the ordinary American knowledge 
that money is evanescent, and that if you have 
any, either you or one of your ancestors was 
bright along that line and also exceptionally 
weky. ..:. 

“Nor have trust companies, with all their 
virtues, been any more of an unmitigated 
blessing to the city than has their big brother, 
the Pennsylvania Railroad. Owing to restric- 
tive, if necessary, laws, and to their own 
rather remote attitude, trust companies are 
not what could be called gallant investors. 
Their inclination is to cut down dividends and 
increase capital, so one has the curious spec- 
tacle of widows and orphans steadily growing 
richer and, at the same time, steadily having 
less to spend. One waggish statistician — if 
the combination is possible — has figured out 
that the ordinary estate left in charge of the 
ordinary trust company will, in three gener- 
ations, unless the heirs take an active part, 
have increased so much in gilt-edged invest- 
ments and decreased so much in the dividends 
that the end result will resemble nothing so 
much as the gold of the country buried and 
guarded by military police.” 

*But see Pennsylvania Co. v. Gilmore, reported at 
page 413 of this issue, which involved a Philadelphia 
trust company. 
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F. A. A. Membership at High 


The membership of the Financial Adver- 
tisers Association has passed the 1,000 mark 
for the first time in its 30-year history. 
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PROPOSED REVISION OF CANADA'S TAXES 


HE taxation of annuities and closely 

held corporations has long been in an 
unsatisfactory state in Canada.* In an at- 
tempt to mitigate the drastic effects of such 
taxation notice was given to the Dominion 
Parliament on October 12, 1945, by Min- 
ister of Finance Ilsley of certain Resolutions 
respecting amendment to the Dominion In- 
come War Tax Act and the Dominion Suc- 
cession Duty Act covering these as well as 
other matters. Following is the text of the 
Resolutions: 


Re: Income War Tax Act 


1. That for 1945 and subsequent taxation 
years the capital element in contractual an- 
nuities be exempt from tax. 


2. That for 1945 and subsequent taxation 
years annual or periodic payments received 
under the provisions of a will or trust be 
considered taxable income to the extent only 
that they are paid or deemed to be paid 
out of the income of the estate or trust. 


3. That the income of all approved super- 
annuation or pension funds or plans in 1946 
and subsequent taxation years be exempt 
from tax in the hands of the trustees. 


4. That all payments of superannuation 
or pension to former employees or their de- 
pendents in 1946 or subsequent taxation 
years be taxable income, provided that, 
where a former employee has not in the past 
been entitled to a deduction from income in 
respect of his contribution to an approved 
fund or plan, only a proportionate part shall 
be taxable. 


5. That the limitations on deductions for 
contributions in 1946 or subsequent taxation 
years by an employer or an employee to a 
superannuation or pension fund or plan be 
increased to $900, and that the percentage 
limitation in respect of the employer’s con- 
tribution be removed. 

6. That the exemptions and deductions 
for 1946 and subsequent taxation years in 
respect of a superannuation or pension fund 
or plan be conditional upon the continuing 
approval of the fund or plan by the Minister 
of National Revenue. 


8. That, in lieu of the taxes otherwise 
payable by shareholders of a private closely- 
held company in respect of earned surplus 
accumulated by the company from the be- 


*See March 1945 Trusts and Estates 316; July 1945 
—577. 


ginning of its 1917 fiscal period to the end 
of its 1939 fiscal period, the company be al- 
lowed to elect to pay a tax equal to the ag- 
gregate of the taxes calculated in respect of 
the allocable portion of each shareholder de- 
termined in accordance with the following 
table: (rate ranges from 15% on first $25,- 
000 to 33% on amount exceeding $400,000). 

9. That the provision contemplated by 
Resolution 8 be applicable only if the com- 
pany elect on or before December 31, 1947, 
and that the tax be payable in four annual 
instalments, the first one being due on 
December 31, 1947, with interest at 4 per 
centum per annum on each instalment from 
December 31, 1946, until due and thereafter 
until paid at 7 per centum per annum. 


10. That for 1944 and subsequent taxa- 
tion years the provision for deductions of 
unusual medical expenses be extended in the 
event of the death of the taxpayer either in 
the taxation year or subsequently to include 
expenses incurred and paid either by him or 
by his estate in a 12-month period commenc- 
ing in the taxation year. 


11. That the requirement to deduct 7 per 
cent tax at source on payment of interest, 
dividends or royalties be discontinued after 
December 31, 1945. 


21. (a) That in respect of persons other 
than corporations the tax for 1945 be re- 
duced by 4 per cent of the aggregate of the 
normal tax, the graduated tax and the in- 
vestment surtax; 


(b) That in respect of persons other than 
corporations the tax for 1946 be reduced by 
16 per cent of the aggregate of the normal 
tax, the graduated tax and the investment 
surtax. © 


Re: Succession Duty Act 


1. That no duty shall be leviable on the » 
value of any pension or portion thereof 
which is receivable as taxable income within 
the meaning of The Income War Tax Act. 

2. Where the Minister is satisfied that 
succession duty has become payable upon or 
with respect to the succession to any prop- 
erty and that subsequently within five years 
succession duty has again become payable 
upon or with respect to the succession to the 
same property or any part thereof, on the 
death of the person to whom the property 
passed on the first death, the amount of suc- 
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cession duty payable on the second death 
with respect to the succession to such prop- 
erty shall be reduced as follows: 


(a) where the second death occurs with- 
in one year of the first death, by fifty 
per centum; 

(b) where the second death occurs within 
two years of the first death, by forty 
per centum; 

(c) where the second death occurs with- 

in three years of the first death, by 

thirty per centum; 

where the second death occurs within 

four years of the first death, by twen- 

ty per centum; 

(e) where the second death occurs with- 
in five years of the first death, by ten 
per centum. 


(d) 





Inheritance Tax on Residue 


In a decision of first instance in the State, 
the Supreme Court of New Hampshire has 
held that, in assessing the State inheritance 
tax on the residuary estate, allowance must be 
made for losses (from date of death values) 
incurred in the sale of securities to pay cash 
legacies, debts and administration expenses, 
Caskey v. State, 43 Atl. (2d) 768. 
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SEC Requires Retirement 
At Premium 


The Securities and Exchange Commission 
ruled on October 31 that the American Power 
and Light Company, which is before the 
Supreme Court contesting the commission’s 
order to liquidate, must retire its $36,389,600 
of debentures due in the next century at not 
less than 110. Denying the company’s conten- 
tion that it should be permitted to retire the 
indebtedness at maturity price inasmuch as 
the retirement was compulsory under the Hold- 
ing Company Act, the Commission declared 
that retirement at less than its current value 
of 110 “would operate capriciously and might 
produce a windfall for one class of security 
holders at the expense of another.” 


In its opinion, the four-to-one majority of 
the commission emphasized the distant matur- 
ity dates of the bonds (2016 and 2022) and 
the holders’ right to receive 6% interest over 
the remaining life of the securities. In stating 
that the case turned on whether the call pre- 
mium provisions were applicable to a com- 
pulsory retirement, the commission observed 
that the current value of the debentures would 
have been much higher than 110 except for 
the 110 call price. 
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PURVEYOR OF COMPANY PRESTIGE 
Designing Letterheads to Reflect Personality 


RICHARD BRADY 
Director, The Letterhead Clinic 


The Letterhead Clinic is a special service department of The Whiting- 
Plover Paper Company, Stevens Point, Wisconsin. Its services are avail- 
able, without charge or obligation, for scientific, unbiased, analysis of 
letterheads (or sketches). Findings are presented on an Analysis Chart 
which provides a mathematical opinion of the impression a letterhead 
creates in the minds of recipients. The Clinic does not originate, redesign, 
or produce letterheads.—Editor’s Note. 


OO many business executives look upon 

their letterheads as merely another office 
form — a sort of necessary evil — an un- 
productive expense item. That this is true is 
obvious from the appearance of most letter- 
heads. Poorly designed and carelessly print- 
ed on shoddy paper, they practically shout 
“cheap”! 

Technically, a letterhead is an office form. 
But it is much more than that — it is a pur- 
veyor of company prestige. Those who are 
aware of this second function insist upon 
letterheads that epitomize the best in de- 
sign, reproduction and paper quality. For 
they know that in the eyes and minds of 
recipients — customers and prospects — a 
letterhead is the company. 

During the decade that The Letterhead 
Clinic has been in existence, we have scien- 
tifically analyzed thousands of letterheads. 
Our files represent a cross-section of the let- 
terheads of American business and industry. 
Companies of every kind and size have come 
to us for help ... and the great majority 
of them needed it. 


Trust Letterheads, Good and Bad 


RUST company (and bank and other 

financial institution) letterheads, gener- 
ally speaking, rate higher than the average. 
Seldom are they carelessly printed and more 
often than not are produced on paper of 
suitable quality. Those two factors are in- 
strumental in pulling them above the over- 
all average. 

But on other points they are woefully 
weak. They are so hidebound by tradition 
and custom that very, very few properly pre- 
sent the true personality and character of 
the company they represent. Generalization 
is dangerous, but we feel reasonably safe in 
saying that trust company letterheads go 
out of their way to convey the impression 


that they emanate from institutions man- 
aged by men with ice water in their veins. 
In their conservatism, they become so dis- 
tant and frigid that the recipient can’t sup- 
press the chill that runs up his back. They 
bespeak cold marble and steel vaults... 
fail to extend a warm, welcoming, helping 
hand. And, all the time, I thought personal 
service, counsel, assistance, etc., were the 
products a trust company had to sell! 


Use of Color 


NTEGRITY is important, but there is a 

way of expressing it in a warm, friendly 
manner. You can do it with color. The only 
reason why color is not used in a trust com- 
pany letterhead is that, traditionally, black 
on white has always been used. Just be- 
cause it’s always been customary to stick to 
black is a weak reason for not using color. 

Can’t you visualize, for example, how a 
fine etching of the entrance of your building 
would look on your letterhead in a soft 
brown or tan shade? Or maybe it’s a slogan, 
placed between the company name and ad- 
dress, in an informal script lettering or type 
style, and in a warm color. 

Yes, judicious use of the right color can 
do much to make customers (and prospective 
ones) think that your company has a heart 
and soul. You don’t have to get garish and 
splash color all over the sheet. Just a touch 
to warm up the bleakness. 


Type Faces 


OU can do wonderful things, too, with 

the right type or lettering styles. Many 
trust companies apparently delight in still 
using styles that were in vogue at the time 
the firm was founded. Most of them are as 
antiquated as gas lights. If you use them, 
people can’t help but think that you belong 
back in those days of the past. 
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You can use contemporary styles which 
are as modern as tomorrow but still digni- 
fied and in keeping with your business. An 
italic or script line will do much to add a 
friendly feeling. And don’t use just one style 
for the entire heading . . . mix them up a 
bit for change-of-pace and interest to relieve 
the monotony. When two or three different 
styles are utilized in the same design, they 
must, of course, be compatible with each 
other. 

Those are the important hints, broadly 
put, because each letterhead is an individual 
problem to the expert analyst. This little es- 
say is not intended to tell you how to rede- 
sign your letterhead. Its purpose is to make 
you aware of the other function of it — 
purveying company prestige. 

There is only one sure way to obtain an 
outstanding letterhead. Give a competent 
designer all of the important information 
possible about the background, policies, fea- 
tures, etc., of your company so that its per- 
sonality can be tangibly expressed. He will 
capture this in his design and the finished 
letterhead will not only be functionally cor- 
rect, but will also be individual and unusual. 
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Benefits for ‘G. I.’ Bankers 


Demobilized “G.I.” bankers returning to the 
banking profession will find their banks ready 
to receive them with veterans training pro- 
jects, job promotions and increased pay, it was 
revealed in a booklet issued recently by the 
Committee on Service to War Veterans of the 
American Bankers Association. 

Indicating a bright outlook for the 65,000 
bank men and women who have served in the 
armed forces, the booklet reports that from a 
survey of representative banks, “almost with- 
out exception the banks stated it was their 
intention to re-employ veterans on jobs and at 
salaries that will reflect promotions and in- 
creases they would have received if they had 
continued with their banking profession.” 

At the same time the survey revealed that 
bank training programs have been instituted, 
with veteran education projects designed to fit 
the size of the bank, and ranging from a 30 
to 60 day orientation period during which 
veterans may “float” through the various de- 
partments observing their operations, a series 
of meetings designed to bring them up to date 
on new developments and services; refresher 
courses of instruction; training programs cov- 
ering new assignments; and a bank-sponsored 
veterans school. 
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PAY-AS-YCU-LIVE DEATH TAX SYSTEM 


ALBERT HANDY 
Professor of Law, New York University School of Law 


ND now it is proposed that the federal 
estate tax be paid in advance of the 
death of the proposed decedent.* When an 
individual has wealth in excess of $60,000 
he shall make a declaration of his assets and 
pay a first instalment of his death tax. He 
will make a new declaration and pay an- 
other instalment every five years until he 
has paid ten instalments or until he is sev- 
enty years old. If it appears at any time 
when a new declaration is due that his 
wealth is less than it was at the time of the 
prior declaration, he will be entitled to a re- 
fund. 


There are a number of objections to this 
novel proposal, which may be summarized 
as follows: The tax would be unconstitu- 
tional. As a capital levy, it would not fall 
within the taxing power of the Federal Gov- 
ernment. 


Assuming constitutionality, however; 


Precedents, the result of more than a 
quarter-century of experience in the assess- 
ment of the tax and interpretation of the 
law, would pass into the discard; 

It probably would materially increase the 
amount of tax ultimately required to be 
paid; 

It would deprive the owner of the use of 
part of his capital during his life; 

It apparently would leave the owner and 
his estate without any effective legal re- 
dress. 


The plan, Mr. Wheeler says, has been sug- 
gested because of the burden placed upon 
the estates of decedents by reason of the ac- 
crual of an enormous tax at the date of 
death. He says it is a debt of the decedent. 
It is not. He believes the decedent will hail 
the “privilege” of paying it before he dies, 
or before it becomes due. However, most 
men do not retain lawyers to advise.them 
how to accelerate the payment of taxes. 
What they want to know is how taxes can be 
reduced or their payment postponed. 


*The idea of paying inheritance taxes on a “‘pay-as- 
you-live” basis was advanced by Roy Wheeler in an 
article in Barron’s of September 10. Prof. Handy pre- 
sents his objections to the proposal in this article 
reprinted in part from the October 22 issue of Bar- 
ron’s. 


Income vs. Estate Taxes 


There is a vast difference between the in- 
come and the estate tax. The former accrues 
in the year for which the income is report- 
able. The Rum] Plan merely calls for pay- 
ment in that fiscal period instead of in the 
following year. The chief grievance of the 
taxpayer against Ruml was that he required 
the payment of taxes for one and a half 
years in one. 

The income tax accrues from the day that 
a man has taxable income. It is a lien from 
that date. But the estate tax is based on a 
different theory. It accrues at the moment 
of decedent’s death and the tax becomes a 
lien on his entire estate from that instant. 
It is the fact of death which brings the tax 
into existence. The decedent himself was 
never responsible for the estate tax. It is 
only his estate or his beneficiaries on whom 
liability rests. 

The federal estate tax is an excise im- 
posed on the transfer of property. The Su- 
preme Court has so declared. It is in the 
same category as the 20% tax on furs or 
leather goods. But dealers selling these com- 
modities cannot make an estimate of the 
volume of sales and pay these taxes in ad- 
vance. Furthermore, the transfer to the cus- 
tomer which is the basis of these taxes, 
must occur before the tax accrues. The tax 
on furs and leather goods is, in fact, paid 
by the ultimate consumer. The estate tax 
depletes the share of one or more of the 
beneficiaries. Maybe it is the residuary 
legatee. 

For long years men desirous of building 
up a family fortune and family tradition 
have resorted to various devices in order 
that taxes and other charges which resulted 
upon their death should not impinge too 
heavily upon the assets of the estate. These 
devices included insurance for the payment 
of death taxes (encouraged at one time by 
some states by exempting the proceeds from 
tax), trusts and self-administered sinking 
funds. None was entirely satisfactory. They 
cost too much. Men engaged in successful 
business ventures believe their funds may 
be employed more profitably in their own 
enterprises than in providing for death tax- 
es. If the enterprise fails and the fortune 
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vanishes, there will be no death tax for the 
family to worry about and for the estate to 
assume. This thesis may also be applied in 
modified form to the pay-as-you-live death 
tax plan. That is, the sums used to pay tax 
instalments might well curtail a well organ- 
ized expansion program. 


Can’t Be Figured Ahead 


But there are more cogent arguments 
against payment while you live. The death 
tax is imposed on the net taxable estate. 
How is this to be computed in advance? 
From the gross estate there must be deduct- 
ed all debts and other charges, all taxes 
(except death and gift) and the administra- 
tion expenses. These latter constitute the 
cost of managing the estate and there are 
included executor’s commissions and at- 
torney’s fees. Then if one leaves any part of 
his estate to charitable institutions, the 
amount of the bequest may be taken as a de- 
duction. The executor has the option to value 
the assets for purposes of taxation either 
as of the date of death or one year later. 
Then taxes paid to the several states may be 
taken as a credit against the basic tax. The 
attorney for the estate regards these items 
as important. Their employment may reduce 
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the federal tax by a large amount, maybe 
cut it in half. How about insurance proceeds, 
transfers in contemplation of or taking ef- 
fect at or after death and joint estates? Are 
these to be ignored? Mr. Wheeler suggests 
no formula by which these various items are 
to be employed in a computation of the tax 
prior to death. It may be suggested, without 
being dogmatic, that there is none. Are we 
to discard them all? 


Many persons can regard with equanimity 
any reduction in the amount which will pass 
to their beneficiaries. They will resent vio- 
lently having their wealth reduced during 
their own lives. It is a pragmatic philosophy 
which has induced more than one individual 
to say: what has posterity done for me that 
I should do so much for posterity? 


Apart from these considerations, however, 
the application of any such plan as that pro- 
posed would probably be held unconstitu- 
tional. In effect, it proposes a capital levy or 
series of capital levies on the individual and 
a shifting of the incidence of what purports 
to be a death tax from the heirs or other 
beneficiaries to the original owner of the 
wealth. A capital levy is a direct tax and 
the Federal Government has no Constitu- 
tional right to impose a direct tax without 
apportionment. 


Kruger Bankruptcy Terminated 


One of the largest bankruptcy liquidations 
was completed last month when the Irving 
Trust Company of New York filed its final re- 
port as trustee in bankruptcy for International 
Match Corp. Since its appointment in 1932 
following the suicide of Ivar Krueger, the 
trust company has paid creditors dividends to- 
talling $31,746,490. At the inception of the 
receivership, available cash assets were less 
than $10,000, as against indebtedness of 
$105,440,000. Millions of dollars of defalca- 
tions were recovered by the trustee. In its 
report, Irving Trust Company stated it had 
a balance on hand of $2,662,368 to cover ad- 
ministration expenses and a final dividend. 


—_—_——0 


Small Trust Conferences 


A series of one-day conferences for the ben- 
efit of smaller trust departments is being con- 
ducted by Gilbert T. Stephenson, Director of 
the Trust Research Department of the Grad- 
uate School of Banking. These have already 
been held in Virginia and Connecticut. Mr. 
Stephenson plans to have 30 to 35 sessions 
in from seven to ten States. 
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ASSIGN SUCCESSION DUTIES TO DOMINION ? 


UGGESTION that the Dominion Gov- 

ernment assume exclusive right to col- 
lect succession duties in Canada is gaining 
wide public support. Present multiplicity of 
taxes on the estates and the complexity of 
their application have reached a stage where 
they are not only often an unsupportable 
burden on the estate, but make it impossible 
for the individual to manage his own affairs 
without the help of an expert, such as a 
trust company official. 


At present the estate of any deceased 
Canadian resident is liable for death duties 
to at least two jurisdictions, the province 
where he lives and the Dominion. If he held 
assets in all nine provinces, the estate might 
be liable to each one of those nine jurisdic- 
tions in regard to the particular assets lo- 
cated there. The calculation of these duties 
alone is a big piece of work all adding to the 
administration costs. 


Even before Premier King’s proposal to 
the Dominion-Provincial Conference, there 
had been a noticeable trend toward the elim- 
ination of multiple death duties, due largely 
to public protest against the present condi- 
tions. Within the last year reciprocal agree- 
ments to end duplicate taxation on the same 
estate have been effected in the provincial 
field between Ontario and Quebec, and On- 
tario and Nova Scotia; and in the interna- 
tional field between Canada and the United 
States. Negotiations are also being carried 
on between Ontario and other provinces, it 
is understood, while last summer it was an- 
nounced from the United Kingdom that con- 
versations would shortly be started with 
Canada. 

Double taxation on the same estate by the 
Dominion and one or more of the provinces 
can, however, be eliminated only by the 
withdrawal of the Dominion or the prov- 
inces from the field. Success of the present 
proposal depends on the receptivity of the 
provinces to the plan and the inducement the 
Dominion will offer them to withdraw. 


Assignment of the succession duty juris- 
diction to the Dominion exclusively would, 
it is pointed out, make reciprocal interpro- 
vincial arrangements unnecessary, as there 
would then be but one taxing body (for es- 
tate taxes) in Canada. The financial sav- 
ing under such a plan would be substantial 
while the saving of time and effort would be 
enormous, as it would eliminate all differ- 
ences in rates, classes of beneficiaries, ex- 





emptions, valuations and the treatment ac- 
corded life insurance. 

A single taxing authority would also end 
the present inequalities on gifts. For exam- 
ple, in Ontario, a gift to a wife is taxable 
for 30 years after the date of the gift, to a 
child for 20 years after. In the Dominion it 
is three years and in other provinces the 
time varies, but in no other case as long as 
in Ontario. A uniform succession duty law 
would mean a great saving in time for cal- 
culations, double legal fees and expenses, 
and general administration expenses. 

Another advantage would be that in nego- 
tiating reciprocal arrangements with other 
provinces there would be only one jurisdic- 
tion involved which would make the bar- 
gaining position stronger. The present 
agreement with the United States Federal 
Government affects neither the Canadian 
provinces nor the individual states of the 
United States. , 

Moreover it is believed a uniform act 
across the country would tend toward great- 
er national unity, removing the present 
competition often apparent among provin- 
cial governments, sometimes to get all they 
can out of an estate, other times to hold out 
inducements as to the consideration that 
will be given investments in the province. 

Trust company officials are practically 
unanimous in supporting any move toward 
simplification. They say that even if the 
provinces claimed the same revenue from 
succession duties as they get now, the sav- 
ing in administration costs would be suffi- 
cient to justify the move in the interests of 
the estate and beneficiary. 

The Financial Post, Oct. 13. 
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Mutual Funds for Trusts 


For years the trust officer has been caught 
in a continuing squeeze between rising living 
costs on the one hand and declining interest 
rates on the other. In the interest of achieving 
a more generous return, the trust officer is 
constantly faced with the temptation of using 
lesser quality bonds, although no one knows 
better than he the danger in such practice. 

“A mutual fund, with investments restricted 
to a broad and carefully selected list of medium 
grade institutional bonds, can frequently meet 
the requirements for quality which are found 
only in individual issues of somewhat higher 
ratings than the average of the bonds held by 
the fund. In fact the principle that selective 
diversification among a broad list of medium 
quality bonds automatically raises the over-all 
quality of the investment is coming to be wide- 
ly accepted among investment research anal- 
ysts. For example, an investment spread over 
50 or 75 carefully selected BAA bonds may be 
said to have a true quality rating equal to 
that of another investment confined only to 
one or a few A or AA issues. Thus a trust of- 
ficer who employs a mutual fund with a broad- 
ly diversified portfolio of medium grade insti- 
tutional bonds can substantially increase the 
income in his accounts without sacrificing 
quality. 
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The development of various classes of spe- 
cialized bond funds has made available to the 
trust officer an investment which he cannot 
duplicate for the average trust account in any 
other form. To take a specific example, top 
grade corporate bonds are selling today to 
yield around 2% per cent and government 
bonds yield on average less than 2 per cent. 
By comparison, one mutual fund whose port- 
folio comprises a list of New York State 
“legals” has in the last 12 months provided an 
investment return of 3.7 per cent on the cur- 
rent offering price of its shares. In addition 
to this “net investment income,” capital gains 
from net realized profits were disbursed to 
shareholders at the rate of 1.2 per cent for 
a total return of 4.9 per cent on the current 
purchase price. 


MILES BURGESS, Vice President, Distributors 
Group, Ine. in United States Investor, Oct. 6, 1945. 
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Endorses Prudent Man Rule 


The prudent man rule of investment for sav- 
ings banks was enthusiastically endorsed by 
Myron S. Short, president of the Savings 
Banks Association of New York, at its annual 
meeting last month. Mr. Short, who is pres- 
ident of the Buffalo Savings Bank, urged sav- 
ings bankers to work diligently for adoption 
of the prudent man theory as applied to trust 
investment. 
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DIVIDEND PAYMENTS OF COMMON STOCKS 


LISTED ON THE NEW 


YORK STOCK EXCHANGE 
—First Nine Months of 1945— 


No. of 

Issues 

Listed 
(9-30-45) 


Number Paying Number 
Cash Dividends Paying 
First 9 Months Increased 


Industry 1944 


13 2 
54 12 
15 4 
18 6 


Amusements _. 
Automotive 
Aviation _. 
Building 
Business & Office 
Equipment 
Chemical F bles # 64 
Electrical Equip. 17 
Farm Machinery ___ 5 
Finance 23 
Food SPOR IEEE 46 
Garment Mfrs. a 
Leather & Shoe Mfrs. 
Machinery & Metal 
Mining __. 
Paper & Publishing s 
Petroleum Le 
Railroad ___. 
Retail Merchandising 
Rubber __- 
Shipbuilding & ‘Oper. : 
Shipping Services 
Steel Iron & Coke _. 
Textiles 
Tobacco __ 
All Public Utilities 
U.S. Co.’s ee 
Abroad = 
Foreign Companies ; 
Other Companies ___. 
NE Sn 


10 


_ 
OaOonornd oiw Pp Oe 


676 178 


*Payments were reduced on 51 issues and eliminated or deferred on 3 issues. 





Investment Company Stocks 
Permitted 


By virtue of L.B. 344 which recently became 
effective, Nebraska fiduciaries may invest in 
stocks or other investment securities of man- 
agement type investment companies qualified 
under the Federal Investment Company Act 
of 1940, which securities are authorized for 
sale by the Department of Banking’s Bureau 
of Securities. This authority, however, is given 
only for trusts in excess of $50,000 and not 
more than 20%_of the approximate value of 
the fund at the time of investment may be 
invested in such securities. There is a further 
proviso that the total of such investments and 
those in common stocks permitted under pre- 
existing law shall not exceed 30% of the 
fund. 


1945 Dividends Dividends Dividends 


Estimated 
Aggregate Amount of 
Dividend Payments 
In Thousands 
1944 194 


$ 16,630 $ 
147,494 
13,538 
11,163 


Number 
Paying 
Reduced 


Number 
Paying 
Same 


10 
41 

9 
11 


18,337 
148,954 
13,446 
12,282 


en oo 


8 
51 
10 

0 
16 


13,318 
159,055 
47,058 
14,704 
35,548 
82,239 
1,804 
8,500 
54,200 
54,080 
9,671 
159,793 
131,731 
80,530 
11,228 
6,241 
279 
67,033 
11,534 
39,613 
227,187 


12,462 
161,361 
50,718 
15,182 
41,156 
86,606 
1,954 
8,500 
55,809 
53,785 
10,562 
172,938 
138,385 
83,460 
12,338 
6,241 
305 
67,551 
14,630 
39,421 
232,612 


1 
5 
3 
2 
2 
4 
0 
0 
8 
4 
0 
0 
0 
5 
0 
0 
0 
2 
2 
2 
3 


2 25,085 

3 40,323 © 

1 5,338 
*54 $1,474,967 


27,549 
44,063 
6,935 
$1,537,542 


From The Exchange, Oct. 
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MANUAL OF STOCK TRANSFER 
REQUIREMENTS 


This is a guidebook designed to facilitate 
the procedure for effecting the legal transfer 
of securities. (By Raymond J. Berlin and Ray- 
mond C. White. Fairchild Publishing Co., New 
York, 118 pp. $2.50.) Basic requirements for 
the transfer of stocks are outlined, with sug- 
gestions as to how to eliminate the difficulties 
and delays often experienced in effecting trans- 
fers by explaining the usual requirements for 
the various types of transfer by individuals, 
corporations, partnerships, associations and 
fiduciaries. One of the outstanding features of 
the Manual is an easy-to-read chart on the 
transfer requirements for each of the various 
states. The authors are members of the bar 
with wide experience in this field. 





NDIVIDUALS and business (exclusive of 
banks and insurance companies) have ac- 

cumulated a sum approaching $250 billions. 
This is shown in a study by the Life Insurance 
Companies in America of data from Govern- 
ment and private sources. 

The sum accumulated by individuals and 
business by the end of 1944 totalled $233 bil- 
lions, and is still growing. At the start of 
the war the total was well under $100 billions. 

Such resources would seem to offer far- 
reaching possibilities for the American econ- 
omy after the war, both in helping to create 
the markets for commodities, goods and ser- 
vices necessary for peacetime prosperity and 
in providing a source of capital needs for in- 
dustry and business as well. However, for the 
present they must be used wisely and with 
restraint in view of the great inflationary 
pressures. Any rush of spending until volume 
production of peacetime goods is attained would 
only accentuate current shortages and increase 
the danger of a runaway rise in the price level. 

More than $7 out of every $10 accumulated 
by the people and by business at the end of 
1944 were owned by individuals consisting of 
the following (billions of dollars): 


Wartime 
Gain 
$62.2 

16.2 
14.7 


1944 1939 
$122.0 $59.8 
21.8 5.6 
23.2 8.5 


Accumulated Savings 
Currency 


Demand Deposits 





Totals $167.0 $73.9 $93.1 

The financial assets at the disposal of bus- 
iness, both corporations and unincorporated 
business, aggregated $66 billions at the end of 
1944 compared with $17.5 billions at the end 


of 1939, as follows (in billions of dollars): 

Wartime 
Gain 
$34.1 


1939 
Corporations $13.0 
Unincorporated 


Business 14.4 


$48.5 


18.9 4.5 


Totals $66.0 $17.5 
Great though these financial assets at the 
command of individuals and business may be, 
they do not represent all the resources in the 
American economy that can be employed to 
stimulate business and employment without 
dependence on the Federal Government. 

One significant addition is provided by the 
great improvement that has taken place in the 
financial condition of State and local govern- 
ments during the war; liquid assets of these 
groups were $9.2 billions at the end of 1944 
compared with $3.9 billions at the end of 1939. 
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FINANCIAL RESOURCES OF INDIVIDUALS AND BUSINESS 
NEAR $250 BILLIONS 


Along with this has gone a net debt reduction 
estimated at more than $3 billions while the 
states in addition have accumulated some $5 
billions in unemployment-compensation re- 
serves. 

Individuals and corporations also have cut 
their debts heavily during the war. Individuals, 
for example, have reduced their consumer 
credit debt alone by nearly $4% billions from 
the wartime peak, while farmers have reduced 
their mortgage debt by more than $1% bil- 
lions to the lowest level since 1916. Life in- 
surance policy loans likewise have been cut 
by more than a billion dollars. Furthermore, 
reduction in long-term corporate debt is esti- 
mated at $2 billions. 

This widespread debt reduction combined 
with the record-breaking increase in financial 
assets indicates that the main segments of 
the American economy are better credit risks 
than ever before. Thus the nation’s credit 
machinery is another major factor that can 
be employed to spur maximum economic activ- 
ity after the war. 

Just as significant in many ways as the 
great improvement in the financial condition 
of individuals and business is the widespread 
distribution of individual resources among the 
population. Three out of every five Americans 
own War Bonds. There are 70 million life 
insurance policyholders, or one out of every 
two in the population. 








CALEB DIPLOCK’S WILL 
Two-Letter Word Meaning £250,000 


Reprinted from The Economist (London), Sept. 8, 1945 


N ordinary educated man, asked off-hand 
who Caleb Diplock was, might well 
guess that he came out of a Trollope novel. 
A hospital secretary would know him as a 
would-be benefactor of his hospital and a 
troublesome recurring item on his commit- 
tee’s agenda. A Chancery lawyer would tell 
you that he is a leading case, and might add 
that from the lawyer’s point of view he is a 
proof of the government of the universe by 
Benevolent Providence. 

Diplock was in fact a resident of East- 
bourne, with apparently no near relatives, 
few friends, and several hundred thousand 
pounds. When he was making his will he de- 
cided that almost his whole fortune should 
go to charity, and he left the residue of his 
estate — amounting to about £250,000 — to 
be distributed as follows: — “To such char- 
itable institution or institutions or other 
charitable or benevolent object or objects in 
England as my executors or executor may in 
their or his absolute discretion select.” 

On Diplock’s death his executors proved the 
will, were granted probate, and proceeded to 
distribute the money mainly to hospitals. In 
the meantime, a distant cousin in Australia, 
hearing of the estate and resenting, as rela- 
tions will, the dissipation of family money on 
impersonal charity, went to an Australian law- 
yer and asked him to write to the executors 
suggesting that in their discretion they might 
consider the next of kin to be not less worthy 
of support than a batch of London hospitals. 

The lawyer wrote and was refused; the 
cousin was advised that he had drawn a 
blank; and there the matter rested for some 
time. Then, after the residue had been dis- 
tributed, a dramatic thing happened. Browsing 
one day in the Law Reports, the lawyer came 
on a case which reminded him of Diplock, and 
he decided that the next of kin had no need 
to approach the executors as supplicants, but 
could go for them in the much more satisfac- 
tory guise of claimants with a very promising 
case. The next of kin determined to start 
proceedings in the English courts on the ground 
that the gifts were void for ambiguity, that the 
residue should never have been distributed 
as it had been, and that they themselves were 
entitled to the money. The ball was set rolling, 
and the next of kin, after losing in the first 
court, won in the Court of Appeal and in the 
House of Lords. The money which had been 
inade over to the hospitals and put into gilt- 
ciged stock, into wards and beds for patients, 


and into food for sick men’s stomachs, ought 
to have gone to the testator’s relatives. 

It need not, of course, be pointed out to the 
intelligent reader where the flaw in the gift 
lay and why it was void for ambiguity. He 
will have noticed in the extract from the will 
quoted above the significant word “or.” He will 
have realized that the word must be taken in 
a disjunctive sense and that the section of the 
will which contains the sentence is therefore 
uncertain and void. He can have had no doubt 
that, if only the will had said “and” the hos- 
pitals would have been entitled to the residue. 
But it did not say “and.” It said “or.” And 
consequently the £250,000 had been wrongly 
distributed by the executors. 

The reason for this lies deep in the great 
scheme of English law and English rules of 
construction. To be effective, a man’s will must 
provide an ascertained or ascertainable bene- 
ficiary. But to this well-established rule there 
is one exception—charity. A man who desires 
his money to go to charitable institutions may 
draw his will in broad outlines, dispense -with 
an ascertainable beneficiary and tell his exe- 
cutors to hand over everything to any charities 
they may, among all the competing charities, 
decide to favour. The discretionary power, if 
restricted to charities, does not void the gift. 

At this point some less intelligent reader 
may protest that that is just what Caleb Dip- 
lock did. He confined the discretion of the 
executors to any charitable or benevolent ob- 
ject. What is there wrong with that? 

The answer is that, although to the common 
man the words charitable and benevolent ap- 
pear interchangeable, and although the Con- 
cise Oxford Dictionary actually defines benev- 
olence as meaning charity, to the lawyer the 
two words have different meanings. To him 
charity is not benevolence and benevolence is 
not charity. The two meanings, it is true, are 
separated by a line which no worldly pen may 
trace intelligently, but in the mystic body of 
English law there is a line dividing them, and 
that line exists as surely as beauty and truth 
existed in Plato’s mystic world of ideas. On 
one side of that line a testator may give dis- 
cretion without being void for ambiguity. On 
the other he must be precise, definite, particu- 
lar. Charity—yes. Benevolence—no. 

And Diplock’s will by dragging in benevolence 
and using the disjunctive “or” got one foot on 
the wrong side of the line. If it had held its 
tongue about benevolence and concentrated 
on charity, it would have been in order, and 
the executors would have had their powers of 
discretion. If it had said charitable “and” 
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benevolent it would have been in order, be- 
cause there is no objection in law to an insti- 
tution being both at the same time; and so 
long as it is charitable an object may be as 
benevolent as it likes without breaking the 
rules. But when the word “or” was used Dip- 
lock said in effect to his executors “Take your 
choice. Put my money either into charity or 
into benevolence. Range over both fields at 
will and select if you like objects that are 
benevolent without being charitable.” And so 
by giving his executors the freedom that lies 
in that one monosyllable he stultified his gift 
of £250,000. 

It now remains to be decided how far the 
money distributed to the hospitals is recover- 
able, and that issue is sub judice. Probably 
several actions will be necessary and a variety 
of arguments will be open according to the use 
to which the legacies were put. 

But the action already decided is free for 
comment, and a layman may express without 
restraint at once his admiration for the sub- 
tlety of the law and the ingenuity of the law- 
yers and his own determination never to be- 
come an executor for anybody. When the law 
so cleverly 

with pitfall and with gin 
Besets the path an exor wanders in, 


the prudent man will leave the responsibility, 
the anxiety and the liability of an executor- 
ship to the trustee department of a bank or an 
insurance company, which better understands 
the steps of this particular egg dance. 
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Public Trustee’s Business Grows 


During the year 3,855 new estates and 
funds, of a total value of £7,805,295, were ac- 
cepted for administration, as compared with 
3,715, of a value of £6,413,364, in the previous 
year. 

The administration of 3,789 estates was com- 
pleted during the year. 

At the close of the year the total number 
of estates and funds remaining under admin- 
istration was 21,105, of an aggregate value of 
£67,948,931, as against 21,039, valued at 
£66,788,292, at the end of the previous year. 

In the course of the year 6,910 new wills 
appointing the Public Trustee executor were 
placed on deposit, compared with 7,357 for 
the previous year. This latter number includes 
the wills of 1,697 men joining the Armed 
Services, whereas the number for the current 
year was 1,172. 

At the end of the year 129,162 wills were on 
deposit with the Public Trustee, representing 
an increase of 3,819 over the number held at 
the beginning of the year. 

To provide for alterations desired by test- 
ators, 5,270 wills were redrafted in the course 
of the year, as against 4,961 in the previous 
year. 

The matter of interest which 
to credit on funds 
comprising the Common Fund was reviewed 
from time to time, but it was decided that, in 
spite of the falling revenue of the fund, the 
Public Trustee would continue, as long as 
possible, to credit interest at the rate of 3% 
per cent. Towards the end of the financial 
year ended 31st March, 1945, however, it be- 
came apparent that the’ interest earnings of 
the fund had fallen to such an extent that a 
reduction in the rate of interest credited on 
moneys in the fund would be necessary. The 
rate was accordingly reduced by % per cent 
to 3% per cent as from 1st April, 1945. 

After making provision for bad debts, 
depreciation on Office buildings and other 
property, and the monetary equivalent of an- 
nual leave accruing to members of the staff 
who are serving with the Forces, the year’s 
operations resulted, for the reason just men- 
tioned, in a net loss of £3,596. 


W. G. BAIRD, Public Trustee, The Public Trust Of- 
fice, Wellington, New Zealand, in report for year end- 
ing March 31, 1945. 
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Charity Fund Disburses 


The Committee of the Permanent Charity 
Fund Incorporated (Boston) distributed $243,- 
320 from the income of the Fund to 135 organ- 
izations during its 28th year, as revealed by 
its recently released report. The book value of 
the principal of the Fund is $5,947,811, as 
shown in the report of Boston Safe Deposit 
and Trust Company, Trustee of the Fund. 





PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Los Angeles—At CITIZENS NATIONAL 
TRUST & SAVINGS BANK, W. E. Bock was 
elected assistant trust officer. He is a graduate 
of University of Pittsburgh, and was formerly 
with the OPA Rent Control office in Pitts- 
burgh before joining Citizens National in 1943. 


Pasadena—Need for additional expert coun- 
sel in the trust department of the UNION NA- 
TIONAL BANK has been filled by appoint- 
ment of attorney C. F. Galloway as a trust 
officer. Mr. Galloway was previously associated 
with the California Shipbuilding Corporation 
and the Kaiser Company, Inc., and prior to en- 
tering law practice was in charge of the trust 
department, Riverside branch, Bank of Amer- 
ica 

COLORADO 


Denver—H. L. Sanders has been advanced 
from vice president to executive vice president 
of the DENVER NATIONAL BANK. 


CONNECTICUT 


New Britain—Herbert E. Carlson was elect- 
ed an assistant trust officer at the NEW 
BRITAIN TRUST CO. 

Waterbury — Winthrop W. Spencer, vice 
president of COLONIAL TRUST CO., was re- 
cently elected president to succeed Austin L. 
Adams who resigned to become chairman: of 
Bristol ‘Co., manufacturing concern, effective 
next January 1. 


FLORIDA 


St. Petersburg & Tampa—T. G. Mixson, who 
recently resigned as vice president of the 
EXCHANGE NATIONAL BANK (Tampa), 
was elected president of the FIRST NATION- 
AL BANK (St. Petersburg) to succeed B. F. 
Britts, retired. 


NEW JERSEY 


Morristown—Changes recently made at the 
FIRST NATIONAL IRON BANK were: Frank 
D. Abell, formerly president, elected chairman 
of the board and chief executive officer; Col. 
Ernest H. Hawkwood elected president. Mr. 
Abell is a former president of the New Jersey 
Bankers Association. Col. Hawkwood has been 
active in World Wars I and II, and was former- 
ly with the Chase National Bank in the real 
estate department. 


NEW YORK 


New York—IRVING TRUST CO. promoted 
William T. Pagen from assistant secretary to 
assistant vice president and appointed Ben- 
Fleming Sessel a vice president, both in the 
corporate trust division. Mr. Pagen has been 
with the bank since 1933, while Mr. Sessel 
recently resigned as vice president of the Tri- 


Continental group of investment and insurance 
companies. 


Rochester—D. Russell Chamberlain, vice 
president and associate trust officer, CEN- 
TRAL TRUST CO., advanced to executive vice 
president and retains his positions as vice 
president in charge of investments and asso- 
ciate trust officer, Before coming to Rochester 
he had been associated with former Chase 
Securities Corp. 


NORTH CAROLINA 


Raleigh—Robert E. Gaddy, a member of the 
trust department of the WACHOVIA BANK 
& TRUST CO. for the past seven years, was 
elected a trust officer. He was formerly li- 
quidating agent for the State Banking Depart- 
ment. 


OKLAHOMA 


Oklahoma City—Charles A. Vose, vice pres- 
ident of the FIRST NATIONAL BANK & 
TRUST CO., succeeds his father, R. A. Vose, 
as president. The latter became chairman, of 
the board to take the place of the late L. B. 
Jackson. 
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OREGON 


Portland—Chester J. Irelan, assistant trust 
officer, PORTLAND TRUST & SAVINGS 
BANK, has resigned. 


RHODE ISLAND 


Providence—UNION TRUST CO. appointed 
Ralph A. McIninch an assistant trust officer. 
Mr. MclIninch is a graduate of Harvard, where 
he majored in economics, and has completed 
the Graduate School of Banking course at 
Rutgers University. He was formerly with 
Federal Reserve Bank of Philadelphia and 
Merchants National Bank in Manchester, N. H. 


TEXAS 


Houston—William A. Kirkland was elected 
executive vice president of FIRST NATIONAL 
BANK, and continues as chairman of the exe- 
cutive committee. 

ENGLAND 

LLOYDS BANK, LTD., London, announces 
the following appointments for executor and 
trustee departments: 

Bournemouth: H. J. Drew, sub-manager; 

Exeter: R. W. Innalls, sub-manager; 

West End: C. V. Richards, sub-manager; 

Ewhurst: J. Shapley, assistant manager; 

Bristol: G. W. Smith, sub-manager. 
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“For 
Honorable 
Service 
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Atlanta, Ga.—Capt. Chas. Rose, promoted to 
trust officer during his absence while serving 
in the U S. Air Corps at Wreight Field, Ohio, 
has returned to the FIRST NATIONAL 


‘BANK. 


Des Moines, Iowa—After serving 3 years in 
the U. S. Army, Raymond Jones recently was 
elected assistant trust officer at the CENTRAL 
NATIONAL BANK & TRUST CO. He is a 
graduate of Oklahoma University and of Drake 
University Law School. 


Boston, Mass.—Major Roy H. Booth and 
Captain Paul F. McDevitt have been elected 
assistant vice presidents at the NATIONAL 
SHAWMUT BANK, after having served in 
administrative capacities with the Army Air 
Forces. 


Detroit, Mich.—Charles T. Fisher, Jr., pres- 
ident of the NATIONAL BANK OF DETROIT, 
returned to his position with the bank after 
wartime duties as director of the Reconstruc- 
tion Finance Corp., to which he had been re- 
called by the President in 1942. Mr. Fisher was 
former Michigan Bank Commissioner. 


New York, N. Y.—CITY BANK FARMERS 
TRUST CO. re-elected the following Lieuten- 
ant-Colonels upon their discharge from the 
U. S. Army: Edward C. Smith, vice president, 
and G. Warfield Hobbs, III, assistant vice pres- 
ident, and subsequently promoted the latter to 
vice president. 


New York, N. Y.—Sydney B. Stevens, Major, 
U. S. Army, returns to the COMMERCIAL 
NATIONAL BANK & TRUST CO. as assist- 
ant trust officer after three years of service in 
the finance department. 


Portland, Oregon—Major Herbert E. Butler 
has resumed his duties in the trust department 
of the UNITED STATES NATIONAL BANK 
and has been named assistant to Leroy B. 
Staver, trust officer. He served with the Air 
Corps in the African and European Theatres 
during the past four years. 


Philadelphia, Pa—-THE PENNSYLVANIA 
COMPANY FOR INSURANCES ON LIVES 
AND GRANTING ANNUITIES welcomed back 
John W. Clegg, Jr., trust officer in charge of 
new business, and Maxwell F. McNally, as- 
sistant trust officer. Major Clegg received the 
Bronze Star Medal for service with the Army 
Air Forces in the China-Burma-India theatre. 
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Lieutenant-Commander McNally was stationed 
at the Naval Aircraft Factory, League Island 
Navy Yard. 


Wilkes-Barre, Pa.—William L. Goeckel re- 
sumes his position with the SECOND NA- 
TIONAL BANK, as assistant trust officer, af- 
ter service with the Naval Air Forces. 


Pittsburgh, Pa.—Colonel Robert C. Downie 
assumed the active Presidency of the PEO- 
PLES-PITTSBURGH TRUST CO., to which 
position he was 
elected in Janu- 
ary, 1944, and 
from which he 
had been on leave 
of absence with 
the Army. He 
served as District 
Chief of the 
Pittsburgh Ord- 
nance District for 
the past five 
years. Previously, 
he had been trust 
officer and at- 
torney with the 
Peoples - Pitts - 
burgh since 1938. 
Colonel Downie 
now ranks as one of the youngest of the major 
bank presidents in the country. 


COL. ROBT. C. DOWNIE 


Dallas, Texas—Colonel Thomas J. Moroney 
has returned to 
his duties as vice 
president and 
trust officer of 
the REPUBLIC 
NATIONAL 
BANK, after an 
absence of almost 
four years during 
which he helped 
plan the invasion 
of Normandy and 
participated in 
combat. He has 
been decorated 
with the Legion 
of Merit, the 
Bronze Star, the 
French Legion of 
Honor and the French Croix de Guerre with 
Palm. 


COL. T. J. MORONEY 


Galveston, Texas—Staff Sergeant Thomas F. 
Harling, on leave of absence from the FIRST 
NATIONAL BANK, has returned to the bank 
as. assistant trust officer. 

Houston, Texas—The NATIONAL BANK 
OF COMMERCE welcomed back, after a four 
and a half year absence, vice president and 
trust officer Gainer B, Jones. Colonel Jones 
participated in the operations in Normandy, 
Brittany, the Ardennes, Rhineland and Central 
Europe, and received the Legion of Merit, the 
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Bronze Star with Bronze Oak Leaf Cluster, and 
the French Legion of Honor and Croix de 
Guerre with Palm. 


Memphis, Tenn.—Lieut. Postell Hebert has 
returned to his position as assistant trust offi- 
cer at the UNION PLANTERS NATIONAL 
BANK & TRUST CO. 

Winnipeg, Can- 
ada—A Ross Lit- 
tle, former wing- 
commander with 
the Royal Cana- 
dian Air Force, 
has been appoint- 
ed manager of 
the Winnipeg 
branch of the 
CANADA PER- 
MANENT 
TRUST CO. Prior 
to the war he was 
estates officer at 
the Woodstock 
branch of the 
company. He is'a 

A. ROSS LITTLE graduate of Rid- 
ley College, of the University of Toronto, and 
of Osgoode Hall. 


TRUST INSTITUTION BRIEFS 


Phoenix, Ariz.—Walter R. Bimson and the 
VALLEY NATIONAL BANK of which he is 
president are featured in an article in the 
November issue of American Magazine. “Bank 
Knight in Arizona” by Keith Monroe, well- 
known west coast writer, tells the story of the 
phenomenal growth and banking innovations 
of the Valley National Bank during Mr. Bim- 
son’s presidency. 


San Francisco, Cal.—L. E. Birdzell, vice 
president and senior trust officer, BANK OF 
AMERICA NATIONAL TRUST & SAVINGS 
ASSN., was appointed a member of the execu- 
tive council and was made a member of the 
administrative committee of the American 
Bankers Association. 


New York, N. Y.—A dinner in honor of the 
940 members of the CHASE NATIONAL 
BANK staff who have served the bank 25 years 
or more was held in the grand ballroom of the 
Waldorf-Astoria Hotel, October 10. Winthrop 
W. Aldrich, chairman of the board, and H. 
Donald Campbell, president, were hosts to the 
871 men and women who were able to attend. 
Of the 940 persons in the 25-year class, 143 are 
women and 797 are men. Of the men, 222 are 
officers of the bank, most of them promoted 
from the ranks. 





406 


New York, N. Y.—Directors of CHEMICAL 
BANK & TRUST CO. declared a 25% stock 
dividend on November 1 and approved transfer 
of $10,000,000 from undivided profits and un- 
allocated reserves to surplus, and then the 
transfer of $5,000,000 from surplus to capital 
representing the stock dividend. It is con- 
templated that the dividend at the present an- 
nual rate of $1.80 will be continued. 


New York, N. Y. — MANUFACTURERS 
TRUST CO. announced that 112 employees in 
military service are now taking A.I.B. wartime 
correspondence courses made available to 
veterans by the bank. 


Raleigh, N. C.—Robert D. Beam, former 
trust officer of WACHOVIA BANK & TRUST 
CO., was appointed directed of foundations at 
North Carolina State College. 

Philadelphia, Pa.—Directors of LIBERTY 
TITLE & TRUST CO. have increased the cost- 
of-living bonus for bank employees from 6% to 
10% and made it a permanent part of em- 
ployees’ salaries. 


Houston, Texas—Ross P. Bennett, trust of- 
ficer of HOUSTON BANK & TRUST CO., was 
recently honored when he was named to the 
National Forum and Seminar Committee of 
the American Institute of Banking. 


IN MEMORIAM 


FREDERICK A. CARROLL (see page 370). 


ROBLIN H. DAVIS, president of the Den- 
ver National Bank since 1933. 


FRANKLIN S. EDMONDS, taxation-expert 
and State Senator from Pennsylvania, passed 
away October 29 at his home in Whitemarsh. 
He was a former president of the National 
Tax Association, and was chairman of the 
Pennsylvania Tax Commission in 1924. Mr. 
Edmonds was co-author of the excellent arti- 
cle “Realistic Tax Revision,” in the January 
1938 issue. 


CLYDE P. JUSTIS, vice president and trust 
officer of the Danville (Va.) Loan & Savings 
Bank. 


JOHN K. OTTLEY, SR., chairman of the 
board of the First National Bank of Atlanta, 
Ga., and a trustee of the Mutual Life Insur- 
ance Company of New York. Formerly a direc- 
tor of the National Credit Corporation in 1931 
and of the Federal Reserve Bank in Atlanta; 
at the time of his death, a director of the 
Southern Railway System and the Southern 
Bell Telephone and Telegraph Co. 


DEARL L. WYLAND, treasurer of the Cali- 
fornia Trust Co., Los Angeles. 
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A.B.A. Trust Division Chairmen 


James W. Allison, president of the Trust Di- 
vision, American Bankers Association, and vice 
president, Equitable Trust Co., Wilmington, has 
appointed the following committee chairmen: 


Common Trust Funds, George C. Barclay, Vice 
President, City Bank Farmers Trust Co., 
New York. 

Corporate Trust Activities, Harold J. Miller, 
Trust Officer, St. Louis Union Trust Co., St. 
Louis. 

Costs and Charges, W. Elbridge Brown, Vice 
President and Trust Officer, Clearfield (Pa.) 
Trust Co. 

Employees’ Trusts, Carlysle A. Bethel, Trust 
Officer, Wachovia Bank and Trust Co., Win- 
ston-Salem, 

Fiduciary Legislation, 
Senior Trust Officer, 
Indianapolis. 

Operations for Trust Departments, A. Stanley 
North, Vice President, Old Colony Trust Co., 
Boston. 

Relations with the Bar, Robertson Griswold, 
Vice President, Maryland Trust Co., Balti- 
more. 

Relations with Life Underwriters, N. Baxter 
Maddox, Vice President and Trust Officer, 
First National Bank, Atlanta. 

Taxation, Lee P. Miller, Vice President, Citi- 
zens Fidelity Bank & Trust Co., Louisville. 

Trust Education, John W Remington, Vice 
President and Trust Officer, Lincoln-Roches- 
ter (N. Y.) Trust Co. 

Trust Information, Harve H. Page, Second 
Vice President, The Northern Trust Co., 
Chicago. 

Trust Investments, Richard P. Chapman, Vice 
President, The Merchants National Bank, 
Boston. 

Trust Policies, Carl W. Fenninger, Vice Pres- 
ident, Provident Trust Co., Philadelphia. 

Veterans Affairs, Chester R. Davis, Vice Pres- 
ident and Trust Officer, Chicago Title & 
Trust Co. 


A. Ohleyer, 
Trust Co., 


Francis 
Fletcher 


0. 


A. B. A. To Move 


National headquarters of the American 
Bankers Association will be removed to 12 
East 36th Street, New York, about December 
1. The association has taken the entire ninth 
floor of the Combustion Engineering Building, 
which will provide 20 percent more floor space. 


-———0 


Among the American Bankers Association 
staff changes recently announced, Charles Or- 
cutt, who has been a member of the legal de- 
partment for the past 16 years, and who was 
transferred to the trust division a year ago, 
was made assistant secretary of the trust di- 
vision. Mr. Orcutt has been directing the af- 
fairs of the trust division in the absence of 
Deputy Manager Merle E. Selecman. 





Inflation — or Self-Control? 


Digested from The Economist 
(London), September 8, 1945 


T would be a great mistake to mislead the 

public into thinking that its great war- 
time savings can ever be spent quickly. The 
only chance of deriving full benefit from 
them — in the transition period or more 
permanently — is to spend them (if at all) 
very gradually. 

Propaganda’s most difficult and most crucial 
task will be to demonstrate this unpalatable 
truth. The public has so far been led to believe 
that its wartime abstinence represents only 
a postponement of enjoyment. It thinks that 
it will be safe to spend its wartime savings 
if only it waits until reconversion has produced 
a more normal flow of consumption goods. It 
has been consoled for the increasing shabbiness 
of its furniture and physical possessions by 
reflecting that there was a growing balance 
in the Post Office, in certificates or bonds, 
which would finance a grand overhaul shortly 
after the war. Now it must be told that the 
overhaul must be financed from new savings; 
that the old ones, though available for a really 
rainy day, must otherwise stay where they 
are — perhaps indefinitely. 

This is in fact the crux of the whole infla- 
tion problem. Net private saving in the years 
1940-44 totalled £6,500 million, or some £4,000 
to £5,000 million more than five years’ saving 
at the pre-war rate. For the whole war period, 
subscriptions to the various savings securities 
and deposits have totalled about £9,000 mil- 
lion, of which some £3,750 million. comprises 
“small” savings. In addition, bank deposits 
have risen by £2,570 million, of which some- 
thing over £600 million has accumulated on 
personal accounts. Any attempt to spend even 
a small proportion of so vast an accumulated 
purchasing power could wreck the best-laid 
Government plans to check inflation. 

There is, moreover, another and perhaps 
even more serious danger to be averted. At this 
stage, any substantial pressure for wage in- 
creases might be at least as disruptive as an 
attempt to spend past savings. The wages 
problem is an intractable one, for workers in 
many cases are feeling acutely the effects of 


cessation of overtime and payments for ab- — 


normal working; and in dealing with the “dif- 
ficult” labor industries, such as cotton, the 
Government is preferring a policy of induce- 
ments to one of direction. 

It is with the public, in short, and not with 
the Government, that the solution to the prob- 
lem of inflation lies. All that the Government 
can really do is to explain the facts, bluntly 
and simply, and go on doing so. It must plead 
with the public for restraint, and then more 
restraint — restraint in the spending of its 
incomes, restraint in its drafts on past savings, 
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in its attitude towards the post-war credits, in 
its demands for tax reliefs, and its pressure 
for wage increases. The problem of controlling 
inflation is at bottom a problem of public self- 
control. 


= 0 


Railroads in the Two Wars 


During the war 97% of all organized troop 
movements within the United States were 
made by train, and more than 90% of all war 
freight was hauled by rail. In that period, the 
total freight load on the railroads doubled, 
and the passenger load multiplied four times. 


In the three years 1918-1920, there was col- 
lected from the railroad companies $146 mil- 
lion in Federal income taxes, but during the 
same years there was a deficit resulting from 
Federal operation of the railroads amounting 
to more than $1.6 billion. During the three 
years and eight months between Pearl Harbor 
and the end of war with Japan, the railroad 
companies paid in Federal taxes more than 
$4,235 million — and there was no deficit on 
account of Federal operation to be met by the 
taxpayers. » 

This net difference of nearly $6 billion in 
the position of the Federal Treasury in the 
two wars is but one measure of the value to 
the nation of its privately-operated railroads. 

During the First World War and the period 
immediately afterward, it was necessary to 
increase freight rates by an average of ap- 
proximately 60%. At the close of the Second 
World War, freight rates were no higher than 
when war began, despite major wartime in- 
creases in wages, taxes and the price of sup- 
plies, while the level of passenger fares is 
lower now than it was even before the First 
World War. American railroads are the crea- 
tion of private investment. All the public funds 
ever spent on railroads have amounted to less 
than 2% of the total. 

John J, Pelley 


Pres. Assn. of American Railroads. 
In address to Chamber of Commerce 
of New York, Nov. Ist. 
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Laws Governing Mortgage Investments 


The Mortgage Bankers Association of Amer- 
ica has published “State Laws Regulating the 
Investment of Mortgage Funds,” a book sum- 
marizing the legislation in all states affecting 
mortgage lending. The study includes legisla- 
tive changes made by the state legislatures 
this year and shows the action taken by these 
bodies on G. I. loans. The limits within which 
state banks, trust funds, insurance companies 
and savings and loan associations can invest 
in mortgage loans are detailed. Copies are 
available on request to the Association at 111 
West Washington Street, Chicago. 
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CURRENT FEDERAL 


TAX NOTES 


PETER GUY EVANS 


Member of New York Bar; Certified Public Accountant (N. Y. and N. J.): 
Lecturer on Taxation at Columbia and Rutgers Universities 


Income Tax 


Trust income paid to mother, taxed to 
beneficiaries. In 1943, the taxpayer’s hus- 
band created two identical trusts for their 
two children with income to them for life, 
the corpus upon their death to be distrib- 
uted to their respective descendants, or to 
the descendants of the grantor. During the 
beneficiaries’ minority, trust income could 
be paid or applied to the use of the children 
as directed by the taxpayer. The trustee was 
not under obligation to see that monies paid 
to the mother were properly applied. During 
1935, 1936 and 1937, the taxpayer added 
certain securities to the corpus of the hus- 
band’s trusts. In 1940, the trustee distrib- 
uted all the trust income to the taxpayer. 
In construing the trust indentures, the Tax 
Court held that the income from the tax- 
payer’s securities was for all practical pur- 
poses her own income during the minority 
of the children and that she was taxable on 
it under Sec. 22(a) of I.R.C. HELD: The 
taxpayer is not taxable on income from se- 
curities she transferred to her husband’s 
trusts. Under the trust indenture she was 
neither authorized nor even permitted to 
exercise any right of ownership in the se- 
curities. Since the construction of the trust 
instruments was in issue, the decision of the 
Tax Court cannot be justified under the doc- 
trine of Dobson v. Comm., 320 U.S. 489. 
Sunderland v. Comm., C.C.A.3, Sept. 28. 


Delayed distribution of income of estate 


during administration. Taxpayers were 
executors of estate consisting, among other 
things, of certain leaseholds which were 
terminated by default in 1931. The estate 
could not be administered as planned be- 
cause of large claims against it. In 1934, an 
administrator de bonis non was appointed. 
With the court’s approval, he compromised 
legatees’ claims by transfer of certain real 
estate to them. He was also empowered to 


dispose of the remaining real estate, but due 
to depressed real estate market conditions 
he was unable to do so until 1940 and 1941. 
Estate income was used to pay delinquent 
claims against estate. The administrator’s 
accounting in 1942 showed that all the 
claims had been discharged but that there 
still remained some real estate to be sold for 
cash. Commissioner contended that the ad- 
ministration of the estate had been com- 
pleted in 1941. HELD: On the evidence, 
administration of estate was not closed in 
1941. Administrator was acting with rea- 
sonable dispatch in performing his duties. 
Hence, the income of the estate is to be com- 
puted under Sec. 162(c) of I.R.C., and Sec. 
162(b) covering distributable income of a 
trust does not apply. Moses, Ex’r. v. Comm., 
T.C. Memo, Sept. 28. 


Partnership income fully taxable to 
grantors. From 1937 to December 30, 1939, 
when the partnership agreement was re- 
duced to writing, two taxpayers carried on 
a retail furniture business under a trade 
name. On January 2, 1940, they conveyed to 
themselves as trustees one-half of their re- 
spective partnership interests in trust for 
their minor children. The following day they 
agreed as individuals and as trustees of the 
trusts to make the trusts members of the 
partnership. Under this new agreement, no 
profit distributions could be made except by 
the unanimous consent of all the partners. 
The trusts were to terminate and corpus was 
to be paid over to each beneficiary upon at- 
taining age 40, or if taxpayer earlier died, 
then upon attaining age 30. During 1940 
and 1941, no income or corpus distributions 
were made to the trusts by the taxpayers 
either as partners or trustees. HELD: The 
income is taxable to the grantors, respective- 
ly, under Sec. 22(a) of I.R.C. as construed 
in Helvering v. Clifford, 309 U.S. 331. Each 
grantor retained such dominion and control 





over the trusts as to bring them within the 
Clifford rule. 


In 1943, one of the taxpayers filed suit for 
reformation of the trust agreement, which 
was approved by the State Court as of Jan- 
uary 2, 1940. HELD: The question of taxa- 
tion is a Federal one and the State Court de- 
cree is not controlling. The original trust in- 
dentures control] the taxpayers’ liability for 
1940 and 1941. Hisenberg v. Comm., 5 T.C. 
No. 103, Sept. 28. 


Grantor taxable on trust income applied 
to his indebtedness. In 1935, the taxpayer 
assigned to A certain securities as collateral 
and agreed to pay A 75% of all dividends 
thereon until the indebtedness was dis- 
charged. The agreement was subject to a 
pledge of a substantial part of the stock to 
secure B, another creditor. In 1939, the tax- 
payer transferred these shares in trust for 
his children’s benefit, subject to the pledge 
and the agreement, naming his son and an- 
other as trustees. The trustees were empow- 
ered to accumulate the net income, or to 
apply it to the liens and encumbrances 
against the stock, or to distribute it to bene- 
ficiaries. During 1939 and 1940, the divi- 
dends on the stock were applied pursuant to 
the contract with A. The Commissioner 
taxed the trust income to the taxpayer, as 
income constructively received. The taxpay- 
er argued that he was not personally liable 
to A and that the payments made on the debt 
did not discharge his legal liability; upon 
release of the stock, it would belong to the 
trust and any economic benefits resulting 
from payments to A accrued to the trust 
alone and not to him. HELD: The income 
so applied is taxable to the taxpayer despite 
the fact that the trust would ultimately 
benefit. Payments of dividends were made 
at his direction, in satisfaction of an obliga- 
tion assumed for his own economic benefit. 
Loeb v. Comm., T.C. Memo, Sept. 28. 


Estate Tax 


Trust assets taxable in grantor’s estate. 
In 1903, prior to enactment of the Estate 
Tax, decedent set up a trust for the benefit 
of himself and certain remaindermen. The 
trust was to run for the lives of two individ- 
uals and the survivor of them, one of whom 


predeceased the decedent. The trust income. 


was payable to decedent for life and then to 
his issue. Upon the trust’s termination, the 
corpus was to be paid to the decedent if liv- 
ing, and if not, to others. Decedent died in 
1939. HELD: Trust corpus is includible in 
decedent’s gross estate. (Note: The dissent- 
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ing opinion (6 judges) points out that the 
trust was created thirteen years prior to the 
first Estate Tax Law. In Nichols v. Coolidge, 
274 U.S. 531, the Supreme Court denied re- 
troactivity to practically the same statutory 
provisions. Until the specific question of this 
case is decided, the rule in the Nichols case 
should be followed.) Est. of Pratt v. Comm., 
5 T.C. No. 106, Sept. 28. 


Stock valued at market price. Decedent 
owned 3,100 shares of Hobart Class A Stock, 
which was returned for Federal estate tax 
purposes at $35 per share as of date of 
death, October 1, 1940. The Commissioner 
assessed a deficiency of $50,000 after “deter- 
mining” that the correct value was $50 per 
share. HELD: Correct value is $35. On the 
Cincinnati Exchange four shares were sold 
in a free market on October 1, 1940, at $35. 
The average annual range over a four year 
period — 1938 to 1942 — was $34.10. The 
Commissioner boldly contended that his de- 
termination was presumed to be correct and 
that the taxpayer had to prove otherwise. 
Est. of Spencer v. Comm., 5 T.C. No. 109, 
Oct. 12. 
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Property disposed of under general 
power of appointment fully taxable. The 
decedent, who died in 1940, exercised a, gen- 
eral power of appointment over the corpus 
of a trust created by his grandmother, by 
creating a trust for the benefit of his wife, 
son and stepdaughter, and providing. that 
upon his wife’s death, $100,000 should be 
transferred to a second trust as to which 
the son and stepdaughter were given the life 
income of one-half each, with a testamen- 
tary power of appointment over their re- 
spective shares. HELD: The entire $100,- 
000 is includible in the decedent’s estate as 
property passing under the exercise of a 
general power even though valid remainders 
may not have been created because of the 
rule against perpetuities. In the absence of 
evidence as to the value of the remainders, 
the estate failed to sustain burden of show- 
ing that the Commissioner was in error in 
including the entire value. 


The trustees of the grandmother’s trust 
paid the court costs, bond premiums, attor- 
ney’s fees, etc. However, the executors paid 
sums to the widow during the administra- 
tion of the estate and claimed same as a de- 
duction under Sec. 812(b)(4) of ILR.C. 
HELD: Since the executors did not pay ex- 
penses of litigation, same are not deductible 
as administration expenses. The widow’s ex- 
emption was allowed as a deduction. Est. of 
Reed v. Comm., T.C. Memo, Sept. 18. 


Revenue Bureau Rulings and Tax News 


Revenue Act of 1945. Highlights of the 
new tax law, after much debate and many 
changes, follow: 


Individuals — Surtax exemptions also ap- 
ply to the: normal tax which remains at 3%. 
Each surtax bracket is reduced by three per- 
centage points. The dollar figure computed 
for each tax is further reduced by 5%. The 
surtax rate starts at 17% and ends at 88%. 
The 90% limitation on tax is reduced to 
85.5%. These changes are effective on and 
after January 1, 1946. Members of the 
Armed Forces are given tax relief on ser- 
vice pay as well as further extension of 
three additional years on top of the six 
months deferment for payment of taxes. 


Corporations — The excess profits tax is 
repealed as of January 1, 1946, and the un- 
used excess profits tax credit and specific 
exemption, combined, shall not be less than 
$25,000. Carry-back of the unused excess 





profits credit is extended to January 1, 1947. 
Surtax tax rates are reduced for corpora- 
tions with incomes under $50,000. Surtax 
incomes over $50,000 will be taxed at 14% 
instead of 16%. The “guesstimating” capital 
stock tax, ordinarily due on each July 31, is 
repealed as is its bedfellow, the declared 
value excess-profits tax. 


Miscellaneous—Social Security rates for 
both employer and employee are frozen at 
1% for 1946. Auto and motor boat use tax is 
repealed as of July 1, 1946. Excise taxes re- 
main unchanged. 


T.D. 5480. For the calendar year 1945 
and subsequent calendar years amounts dis- 
tributed or made available under an em- 
ployees’ trust governed by the provisions of 
section 165, or under an annuity plan to 
which section 29.22(b) (2)-5 relates, to a 
beneficiary shall be reported to the extent 
such amounts are includible in the gross in- 
come of such beneficiary where the amounts 
so includible are $500 or more. Such pay- 
ments should be reported by the trustee or 
by the insurance company on Form 1099. 


Form 1041. Fiduciary income tax return 
for 1945 has been released. 


G.C.M. 24749. Holds that where the ex- 
ecutor of an estate distributes estate income 
before January 1, 1942 (effective date of 
Sec. 111 of 1942 Act — see Sec. 142 of 
I.R.C.), to a residuary legatee including a 
trustee-legatee during period of administra- 
tion, such distributions are deductible as 
“properly paid” under Sec. 162(c) of 1938 
Act, provided such amounts are paid to and 
received by the legatee as income. (G.C.M. 
22034 modified. ) 


PS No. 53. Stock bonus and profit-shar- 
ing plans may now provide for lump sum or 
accelerated method of paying benefits other 
than those upon death, retirement, sickness 
or disability of the employee. (See page 338 
of this issue.) 


I.T. 3759. Holds that widow’s election to 
file a joint return, where her husband died 
between year end and return due date, is 


valid. No administration of his estate was. 


necessary under the local law and she was 
entitled to the entire estate. 


G.C.M. 24702. Holds that estate distribu- 
tion from income, during the year in which 
the residue is distributed, constitutes in- 
come to legatee regardless of state laws, un- 
less the distribution is made in satisfaction 
or payment of a pecuniary legacy. 
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Institute on Federal Taxation 


The Division of General College Extension 
of Rhode Island State College will hold its 
Fourth Annual Institute on Federal Taxation 
during the week of November 26th to 30th, 
in the Hotel Biltmore, Providence, Rhode Is- 
land. The Institute is designed to meet the 
needs of attorneys, accountants, corporate of- 
ficers, bankers and others whose work is large- 
ly concerned with tax matters. 

The Chairman of the Advisory Planning 
Committee is Peter Guy Evans, tax editor of 
Trusts and Estates. The guest speakers ap- 
pearing at the Institute include: 

Denis B. Maduro, New York attorney, on 
“Taxes on Estates, Gifts and Trusts, and Es- 
tate Planning, including the Life Insurance 
Problems Involved.” 

David B. Chase, New York Attorney, on 
“Taxpayers’ Rights in Minimizing Taxes.” 

Maurice Austin, C.P.A., Attorney and Pro- 
fessor of Law, at Brooklyn Law School, on 
“How to Get Benefit of Carry-Back Provi- 
sions.” 

Fred R. Fairchild, Knox Professor of , Eco- 
nomics, Yale University, on “Review of the 
Post-war Tax Policy Committee’s Report.” 

Peter Guy Evans, C.P.A., Attorney of Janis, 
Bruell & Evans, New York, “Important Recent 
Decisions and Rulings.” 
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Decisions 
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Administration — Petition by Heir Super- 
sedes Creditor’s Nominee 


Colorado—Supreme Court 
Handley v. Hilliard, #15632 ; decided October 1945. 


Creditor filed petition for administration 
nine days after death of decedent. Nineteen 
days after death of decedent an heir filed a 
petition for administration. The administrator 
nominated by the creditor filed a motion to 
strike the heir’s petition on the grounds that 
it did not set up facts entitling petitioner to 
relief. This motion was sustained, and it is 
from this ruling that the appeal is taken. 


HELD: The order was a final order from 
which an appeal could be taken. An heir-at-law 
having filed a petition for administration with- 
in sixty days of the date of death, the original 
order appointing the nominee of the creditor 
as administrator should have been revoked and 
the nominee of the heir appointed. 


Q—-— — 


Claims — Ancillary Administration — 
Marshalling of Assets to Pay Non-Resi- 
dent Creditors 


United States Court of Appeals, District of Columbia 
Sackett, Chapman, Brown @& Cross, et al. v. Osgood, 


Number 8897. 


Testatrix, a resident of New York, died in that 
State, August 16, 1941. Appellee was appoint- 
ed and qualified as administrator c.t.a., Febru- 
ary 10, 1942. A small part of the estate was in 
New York, but the greater part in the District 
of Columbia. The total was insufficient to pay 
debts and the costs of administration. In 
November, 1942, appellee was granted ancil- 
lary letters in the District and in due course 
converted the estate here into money, and, 
after the payment of expenses, asked the pro- 
bate court to permit him to distribute the bal- 
ance to himself as domiciliary administrator. 


However, the court ordered him to give notice 
to all known creditors who have not proved 
their claims in the District, and, upon proof 
of their claims, to allow them to participate 
equally with other creditors of the estate. 
There are no local creditors, but in June, 1942, 
appellants, one of New York, and the other of 
Pennsylvania, filed their claims with the Regis- 
ter of Wills in the District. Claims of approx- 
imately forty creditors had previously been 
filed in the domiciliary jurisdiction, including 
those of the two creditors who also filed in 
the District. 

The appellants insisted that the local law 
establishes creditors’ rights against non-resi- 
dent decedents and limits the period in which 
claims must be prosecuted in the probate 
court of the District; and that the one-year 
period provided in the statute can mean only 
that, unless creditors in ancillary proceeding 
filed in the local court within one year after 
the death of the decedent, their claims are 
barred and the court is without jurisdiction. 


HELD: The local statute is by its terms a 
statute for the protection of local creditors of 
a non-resident decedent having an estate in 
the District and is intended to provide such 
local creditors a means of enforcing payment 
through administration in the District Probate 
Court. Here, as there are no creditors or per- 
sons domiciled in the District holding claims, 
the section has no applicability. If appellants’ 
position were correct, the result would be that 
the greater part of the estate would be ab- 
sorbed in the payment of two non-domiciliary 
claims filed in the ancillary proceedings, with 
the consequent non-payment of thirty-five or 
forty other claims of creditors who had filed 
only in the original proceedings. 

“The correct rule in the administration of an 
insolvent estate is to marshal the assets and 
distribute them ratably among creditors of 
the same class, irrespective of their source. 
Since here there are no locally domiciled 





creditors, the probate court might, in its dis- 
cretion, have ordered the funds in the hands 
of its administrator to be transmitted to the 
domiciliary administrator, even though some 
creditors from other States have presented 
their claims locally. In the interests of economy 
of administration and in consideration of the 
fact that many of the claims filed in the dom- 
iciliary jurisdiction are small and might very 
properly not justify the employment of counsel 
and other expenses incident to local filing, the 
wiser and better course would be to remit the 
local fund to the domiciliary administrator for 
distribution. To that end we suggest to the 
probate court that the ancillary administra- 
tor’s ‘First and Final Account” be reexamined 
to determine whether acceptance thereof may 
not provide a safer and more economical dis- 
position of the matter. Our affrmance may be 
considered as subject to such action in the 
respect mentioned as the probate court may, 
on consideration, determine.” 


‘ 
O —_ 





Investments — Mortgage Participations 
Improper — No Acquiescence 


New York—Court of Appeals 
In re Hoyt’s Estate, 294 N. Y. 373. 


The will, probated in 1929, directed the 
trustees to invest only in such securities as 
savings banks under the Banking Law are ex- 
pressly authorized to invest deposits. The trus- 
tees invested in parts of bonds and mortgages. 

HELD: The trustees were properly sur- 
charged. At the times in issue, nothing in the 
Banking Law directly authorized savings banks 
to invest in parts of bonds and mortgages. 
The beneficiaries cannot be held to have ac- 
quiesced in the breaches of trust inasmuch as 
they were not fully apprised of the facts and 
of their rights under the applicable law. 
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Life Tenant & Remainderman -— Trustee 
Denied Permission to Sell Tax-Exempt 
Securities at Profit 


New Jersey—Court of Chancery 
Pennsylvania Co., ete. v. Gillmore, 43 Atl. (2d) 667. 


Testator died on March 15, 1915. Under a 
testamentary “residuary trust,” assets amount- 
ing to in excess of 3 million dollars, devolved 
for the purpose of providing life incomes to 
decedent’s widow and daughter. Upon the 
widow’s death, her share of the income was to 
pass to the daughter, and upon both the moth- 
er’s and daughter’s demise, the entire princi- 
pal was to vest in the daughter’s children 
equally, if living, with the issue of any de- 
ceased child taking per stirpes. Certain “tax 
exempt” securities of the trust having greatly 
appreciated in value, and an opportunity for 
obtaining a premium over par of approximate- 
ly $240,000, having presented itself, the trus- 
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tee filed a bill seeking instructions. Counsel 
for the remaindermen argued that the sale 
could be made, the profits added to corpus, 
and equally as safe securities could be pur- 
chased as a replacement. The life tenants op- 
posed the sale on the ground that a substan- 
tial shrinkage in the annual yield would occur. 


HELD: It is the duty of the trustee to deal 
impartially with successive beneficiaries, with 
due regard to their respective interests. It is 
duty-bound to produce the highest income it 
can for the life tenants, consistent with the 
safety and preservation of the principal for 
the remaindermen. Where a testator creates a 
trust fund directing that the income be paid 
to certain beneficiaries for life, he intends to 
secure that income to the life tenants. This 
thought must be kept in mind while, simultan- 
eously, the trustee is to avoid favoring either 
the life tenant or the remainderman. Under 
the facts as presented, a sale of the tax exempt 
securities would benefit the remaindermen at 
the expense of the life tenants, and under such 
circumstances, the trustee is instructed to re- 
tain the securities. 


0 
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Life Tenant & Remainderman — Morigage 
Salvage Operations — ‘Principal Ad- 
vances” 


New York—Surrogate’s Court, Westchester Co. 
In re Manger’s Will, 57 N.Y.S. (2d) 521. 


The trustees acquired title to the mortgaged 
property in 1935. In 1944, the property was 
sold for $285,000 (original investment was 
$266,750), the price consisting of $50,000 in 
cash and the balance in a purchase-money 
mortgage. Out of the net rentals, the trustees 
had paid all foreclosure*and related expenses 
and made payments to the income beneficiaries 
at a rate varying between 4% and 5% of the 
original investment, until Jan. 1, 1940. Sub- 
sequent thereto, payments were reduced to 
3% as prescribed by Sec. 17c of the Personal 
Property Law. Due to the comparatively small 
amount of cash received on the sale, there was 
insufficient cash available to pay in full the 
amount allocable to principal. In order to make 
principal whole, the trustees deducted from 
the purchase mortgage participating shares 
allocable under the formula to income, an 
amount equaling such deficiency in cash and 
credited the same to principal. The remainder- 
men interposed objections thereto, asserting 
that to the extent principal was receiving a 
larger interest in the purchase-money mort- 
gage in lieu of cash, they be granted a prior 
preferred interest in the mortgage and that 
‘all amortization payments made on account 
thereof, so far as necessary, be paid into prin- 
cipal account until the amount is repaid in full. 


HELD: Objections dismissed. There were 
no “principal advances” in the usually accept- 
ed meaning of that term. Sec. 17¢ was intend- 
ed to limit that term to the items enumerated 
in subdivision 2(a) and similar terms of ex- 
penditure, and to limit the primary lien upon 
any purchase-money mortgage accordingly. To 
sustain the objectants’ contention would be 
tantamount to directing a recoupment pro tem- 
pore from the life tenant of a portion of the 
income prior to enactment of Sec. 17c, which 
would be contrary to the authorities and the 
statute. 
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Powers — Appointment — Scope of Per- 
missible Exercise 


Connecticut—Supreme Court of Errors 
Wooster v. Union and New Haven Trust Co., 132 


Conn. 309. 


Under a trust agreement the trustor deliv- 
ered property to a trustee directing the income 
to be paid to three unmarried daughters in 
equal shares. Each daughter was given a power 
of appointment over her share of the income, 
but if she failed to exercise the power of ap- 
pointment the income was to be paid to her 
issue, or if no issue, to the surviving daugh- 
ters, their appointees, or issue. The trust was 
to terminate upon the death‘of the last sur- 
viving daughter if no issue was then living. 
Upon the termination of the trust the trustee 
was directed to pay the principal to such per- 
sons as the daughters might appoint, or in de- 
fault of appointment to their issue. 


One daughter died without exercising her 
power of appointment and leaving no issue. 
A second daughter died exercising the power 
of appointment by providing that another sis- 
ter should receive one-half of the income 
which she would have been entitled to receive 
had she lived, and that at the termination of 
the trust the same sister should receive one- 
half of the principal over which she would 
have the right of appointment at the time of 
her death. Plaintiff was the surviving daughter 
and brought this action to obtain a declaratory 
judgment as to the extent of her right of ap- 
pointment. 


HELD: Plaintiff had the right to dispose not 
only of the third part to which she was pri- 
marily entitled, but also such part of the in- 
come as might come to her when one or both 
of her sisters died without exercising a power 
of appointment and without issue. 

The trust agreement gave to each daughter 
upon the termination of the trust a power of 
appointment only as to one-third of the fund; 
should any daughter fail to exercise her power 
of appointment, the trustee should pay her 
one-third of the principal to her issue, or if 
none, to the issue of the other daughters, in 
equal shares. Consequently, if none of the 
three daughters had issue and if any daughter 
failed to exercise her power of appointment, 
an intestacy would result. In another para- 
graph the trustor gave each daughter power 
over “any and every part or portion” of the 
income. The trust agreement gave “to each 
and every one of my said three daughters” 
“full power of appointment and direction” as 
to the disposition “‘of any part of the principal 
of said trust fund which the issue of such 
daughter would have been entitled to receive 
except for the exercise of such power of ap- 
pointment and direction.’”’ By the latter lan- 
guage the trustor intended that each daughter 
should have a power of appointment over that 
portion of the principal which her issue, should 





she have any, might otherwise receive at the 
termination of the trust. 

The plaintiff had a power of appointment 
over one-third of the principal which was her 
primary share, one-half of the share of the sis- 
ter who died without exercising her power of 
appointment and leaving no issue, and one-half 
of the share of the other sister who exercised 
her power of appointment as to one-half of the 
principal over which she had a power of ap- 
pointment. This meant that the plaintiff had 
one-third, plus one-sixth, plus one-fourth of 
the principal, or a total of three-quarters of 
the principal over which she had a power of 
appointment. 


a 0 


Taxation — Estate & Inheritance — Ap- 
plicability of Apportionment Statute to 
Estate of Decedent Dying Before Enact- 
ment 


Massachusetts—Supreme Judicial Court 


Merchants National Bank of Boston et al., executors v. 
Merchants National Bank of Boston et al., trustees, 
1945 A.S. 991. 


The question was whether the apportion- 
ment statute, St. 1943, c. 519, applied to the 
estate of X who died September 8, 1940. On 
December 8, 1941, the executors paid an esti- 
mated Federal estate tax of $206,000. On 
October 11, 1943, after the statute became ef- 
fective, they paid a deficiency tax, including 
interest, of $216,994. The deficiency was due 
chiefly to the inclusion in the gross estate of 
an irrevocable inter vivos trust created in 1935 
known as the B Trust. The legacies provided 
for in the will had been paid long before the 
statute and hence did not enter into the pic- 
ture. The will created two trusts, one a 
residuary trust and the other a special trust 
of some timberlands for the benefit of the 
testator’s son. The executor’s petition asked 
that the deficiency tax be apportioned under 
the statute and that the trustee of the .B 
Trust and also the trustees of the timberlands 
trust be required to contribute their respective 
shares. There was also a small inter vivos 
transfer of some insurance, but it presented 
no problems different from the B Trust. 

The respondents made three main conten- 
tions:—(1) that the statute should not be in- 
terpreted to be retroactive in its application; 
(2) that if it were so interpreted it was un- 
constitutional; and (3) that the testator’s 
silence as to how estate taxes should be paid 
was, in the light of the pre-existing law re- 
quiring them to be paid out of the residue, 
equivalent to a provision that they should be 
so paid within the meaning of the statute. 

HELD: Except as to the timberlands trust, 
no orie of the contentions was sound and the 
deficiency tax should be apportioned. 

First. As to retroactivity, there was noth- 
ing in the statute limiting it to estates of 
persons dying after its enactment. Section 2 
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of the statute clearly makes it apply to all 
pending estates unless the estate tax has al- 
ready been paid. 

Second. As so applied, the statute was con- 
stitutional. It applied only to taxes paid after 
it took effect. The legislature had the power 
to prescribe rules for apportioning estate 
taxes and to make them applicable to estates 
in process of administration. 

Third. There was nothing in the will or the 
B Trust or the terms of the insurance transfer 
equivalent to directions that the tax should 
be paid from the residue, thus taking the case 
out of the statute. 

Fourth. As to the timberlands trust, its 
terms showed clearly that the testator did not 
intend it to share the burden of the estate tax, 
since the will provided that expenses incident 
to it should be paid from the residuary trust. 
Hence there would be no apportionment as to 
this trust. 


0 


Wills — Construction — Life Estate By Im- 
plication 


Connecticut—Supreme Court of Errors ~* 


Phoenix State Bank & Trust Co. v. Johnson, 132 Conn. 
259. 


A testatrix made an express gift of the resi- 
due of her estate to her mother for life; in the 
event that her mother did not survive her, a 
gift of the residue to her aunt for life; and 
upon the death of the survivor of her mother 
and aunt, a gift of the residue to her grand- 
mother. The mother survived the testatrix and 
upon her death the question arose as to wheth- 
er or not the aunt had a life estate because the 
will provided only a life estate to the aunt in 
the event that the mother of the testatrix did 
not survive her. The will failed to make an ex- 
press gift of a life estate to the aunt in the 
event that the mother survived the testatrix. 


HELD: The aunt was entitled to a life es- 
tate by implication. “The probability, indeed, 
on which is rested a devise or bequest by im- 
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plication must be apparent, and not a mere 
matter of conjecture; but it need not, even as 
against the heir, be necessarily such that from 
the words employed an intention to the con- 
trary cannot be supposed.” The court consid- 
ered other language in the will which re- 
ferred to her mother, aunt and grandmother 
as life tenants and made a distribution of the 
residue upon their death. This language was 
sufficient to raise an implication that the tes- 
tatrix intended the aunt and grandmother to 
have successive life estates in the event that 
they survived the mother. 


0 


Wills — Probate — Scope of Evidence on 
Contest 


Connecticut—Supreme Court of Errors 
Ladd v. Burdge, 132 Conn. 296. 


Plaintiff contested the validity of a will on 
the ground that the testator had been subject- 
ed to undue influence, and appealed from a 
verdict and judgment sustaining the validity 
of the will. The plaintiff assigned as error a 
statement in the charge to the jury that “‘the 
only testimony” before the jury concerned the 
circumstances immediately attached to the ex- 
ecution of the will. 


HELD: The Judge erred in making such a 
statement in the charge. Such assertion tended 
to eliminate consideration by the jury of tes- 
timony that the testator had often expressed 
a desire that certain property of his should go 
to the plaintiff, that an earlier will so pro- 
vided, that his daughter according to the testi- 
mony had influenced the testator to cease pay- 
ing taxes upon certain property and that the 
testator died within eight hours after execu- 
tion of the will under such circumstances that 
he was claimed to have been influenced by his 
daughter. 


O—-——_—- ——_ 


Wills — Probate — Marriage and Birth of 
Issue Do Not Revoke Will 


Maine—Supreme Judicial Court 
In re Wandke’s Estate, 43 Atl. (2) 816. 


Clarissa D. Wandke was married to Alfred 
Wandke in 1935. By him she had two children. 
He died in 1941, leaving his widow and her 
two children surviving, also a child by a former 
marriage. He left a will drawn three years be- 
fore his second marriage. The will was allowed 
by the Probate Court. Subsequently, a petition 
was filed asking that the decree allowing the 
will be vacated on the ground that a will 
drawn before marriage was revoked by the 
marriage coupled with the birth of the first 
child. The Judge of Probate declined to vacate 
the decree and appeal was taken. 


HELD: The rule of common law that mar- 
riage and the birth of a child revoked a will 
does not now apply in this state, and marriage 
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and birth of a child do not constitute such a 
change in the condition and circumstances of 
the maker of a will as will result in a revoca- 
tion of it. In view of the Statutes (R. S. 1944, 
Chap. 55, Sec. 9 and Chap. 156, Sec. 14) mak- 
ing provision for a wife or children not pro- 
vided for under a will, the reason for the com- 
mon law rule no longer exists. 


In permitting his will to stand, the testator 
may well have had in mind the fact that his 
wife and children would by reason of the 
Statute be taken care of. The decree of the 
Probate Court is affirmed. 
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